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Legal Realism, Critical Legal Studies, and Dworkin

Andrew Altman

In this essay Andrew Altman, professor of philosophy at George Washington University, discusses
the relationships among legal realists, Hart, Dworkin, and Critical Legal Studies. Beginning with
a discussion of the realists’ position and the ways Hart failed to answer the realists, Altman goes
on to examine how Dworkin responds to the realist position. But, argues Altman, the CLS position
cannot be easily met by Dworkin. Beginning with the vision of law as a “patchwork quilt” CLS
offers two challenges to Dworkin. The first questions Dworkin’s doctrine of a legal mistake; the
other doubts his claim that although legal interpretation involves politics and morality it nonethe-

less provides a “restraint” on judges.
1

In contemporary Anglo-American legal phi-
losophy, little attention has been paid to the
work in legal theory carried out in this coun-
try during the first half of the century. In-
deed, it would be only a slight exaggeration
to say that legal theory prior to the publica-
tion of H. L. A. Hart's classic The Concept of
Law, is generally treated as belonging to a
kind of prehistorical legal philosophy. Con-
temporary authors feel it unnecessary to
grapple with the theories belonging to this
prehistory, as it is widely viewed that such
theories have been transcended by the work
of Hart and those who followed in his wake.

Nowhere is this attitude toward the legal
theories of the first half of the century more
evident than in the contemporary treatment
of American legal realism. Attention to the
realist movement is, to say the least, scanty.

A principal part of the explanation for
why most current legal philosophers seem to
accept this message lies, I believe, in the ap-
parently cogent critique of realism offered
by Hart in The Concept of Law. Hart's theory
absorbed many of the claims associated with
the realist movement. At the same time, he
repudiated what were called the “excesses”
of realism by invoking a well worked out
conception of law as a system of rules.
Among those so-called excesses was the idea
that the law was shot through with indeter-
minacy, so that in almost any dispute which
reached the stage of litigation the law failed

to dictate any specific outcome. Hart's theo-
retical strategy was to admit that there was a
significant amount of indeterminacy in the
law, but to argue that such indeterminacy
necessarily occupied a peripheral zone in
the work of the legal system. Hart thus do-
mesticated the realist indeterminacy thesis.
Subsequently, under the influence of Ron-
ald Dworkin, mainstream legal philosophy
became preoccupied with the issue of
whether or not Hart had himself exagger-
ated the zone of legal indeterminacy. The
more radical indeterminacy of the realist
was consigned to the category of realist ex-
cesses which everyone now recognized and
repudiated.

In this article, I shall begin by examining
the realist indeterminacy thesis. Hart's criti-
cisms of realism, I argue, do not come to
grips with the most radical source of legal
indeterminacy posited by realism. ... Dwor-
kin's jurisprudence will then be analyzed as
an effort to provide a superior response to
realism than that offered by Hart. In assess-
ing the Dworkinian approach, I shall be es-
pecially concerned to explore its relations to
the only contemporary school of legal
thought which has tried to utilize and ex-
pand upon the realist indeterminacy analy-
sis, namely, the Critical Legal Studies move-
ment (hereafter referred to as CLS).
Although it will prove impossible to resolve
the basic disagreements between Dworkin
and CLS in the context of this article, I shall
try to show that CLS does raise some very
serious and unanswered questions about the
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soundness of Dworkinian jurisprudence and
of mainstream legal philosophy in general.

2

One of the now familiar theses defended by
Hart in The Concept of Law is that there are
some cases in which the rules of a legal sys-
tem do not clearly specify the correct legal
outcome. Hart claims that such cases arise
because of the ineliminable open-texture of
natural language: all general terms have a
penumbral range in which it is unclear and
irresolvably controversial as to whether the
term applies to some particular. Yet, this
penumbral range of extensional indetermi-
nacy is necessarily much smaller than the
core extension in which the term’s applica-
tion is clear and uncontroversial. For Hart,
then, the indeterminacy of law is a periph-
eral phenomenon in a system of rules which,
by and large, does provide specific outcomes
1O cases.

The realist analysis of indeterminacy sees
it as both more pervasive and deeper than
the indeterminacy Hart attributes to the le-
gal order. For the realist, there is no way to
confine indeterminacy to some peripheral
region of the law. For my purposes here, I
shall be concerned mainly with the realist
analysis of common-law adjudication. It
should not be forgotten, however, that the
realists could and did extend their analysis
to all types of adjudication found in our le-
gal system, including those involving statu-
tory and constitutional issues.

The realist analysis of indeterminacy can
be presented in two stages. The first stage
proceeded from the idea that there was al-
ways a cluster of rules relevant to the deci-
sion in any litigated case. Thus, deciding
whether an uncle’s promise to pay his
nephew a handsome sum of money if he re-
frained from smoking, drinking, and play-
ing pool was enforceable brought into play
a number of rules, for example, rules regard-
ing offer, acceptance, consideration, revoca-
tion, and so on. The realists understood that
the vagueness of any one of these rules

could affect the outcome of the case. In any
single case, then, there were multiple poten-
tial points of indeterminacy due to rule
vagueness, not a single point as Hart's ac-
count sometimes seems to suggest.

The second stage of the realist analysis be-
gan with the rejection of a distinction cen-
tral to the doctrine of precedent, namely,
that between holding and dictum. The hold-
ing in a case referred to the essential
grounds of the decision and thus what subse-
quent judges were bound by. The dicta were
everything in an opinion not essential to the
decision, for example, comments about
points of law and not treated as the basis of
the outcome. The realists argued that in its
actual operation the common-law system
treated the distinction as a vague and shift-
ing one. Even when the judge writing an
opinion characterized part of it as “the hold-
ing,” judges writing subsequent opinions
were not bound by the original judge’'s per-
ception of what was essential for the deci-
sion. Subsequent judges were indeed bound
by the decision itself, that is, by the finding
for or against the plaintiff, and very rarely
was the decision in a precedent labeled as
mistaken. But this apparently strict obliga-
tion to follow precedent was highly mislead-
ing, according to the realists. For later
judges had tremendous leeway in being able
to redefine the holding and the dictum in
the precedential cases. This leeway enabled
judges, in effect, to rewrite the rules of law
on which earlier cases had been decided.
The upshot was that in almost any case
which reached the state of litigation, a judge
could find opinions which read relevant
precedents as stating a contrary rule. The
common-law judge thus faced an indetermi-
nate legal situation in which he had to ren-
der a decision by choosing which of the com-
peting rules was to govern the case. In other
words, while the realists claimed that all
cases implicated a cluster of rules, they also
contended that in any cluster there were
competing rules leading to opposing out-
comes.

It is this second form of indeterminacy
which the realist saw as the deepest and




most pervasive. Depending upon how a
judge would read the holdings in the cases
deemed to be precedents, she would extract
different rules of law capable of generating
conflicting outcomes in the case before her.
In the common-law system, it was left unde-
termined as to which rules, of a number of
incompatible rules, were to govern a case.
This type of indeterminacy cuts a much
deeper and wider path than the kind Hart
was willing to acknowledge. For Hart, the
cases afflicted with indeterminacy are the
ones in which we know which rule applies
but are uncertain over the outcome because
the rule contains some vague general term.
This second type of realist indeterminacy
stems from the fact that the choice of which
rules to apply in the first place is not dic-
tated by the law and that competing rules
will be available in almost any case which
reaches the stage of litigation.

In discussing realism, Hart makes three
concessions to realist indeterminacy claims,
while at the same time coupling each claim
with a major qualification designed to show
that actual indeterminacy is far less radical
than realism suggests. First, Hart concedes
that “there is no single method of determin-
ing the rule for which a given authoritative
precedent is an authority.” But he quickly
adds: “Notwithstanding this, in the vast ma-
jority of decided cases, there is very little
doubt. The headnote is usually correct
enough.”' It is simply question begging,
though, for Hart to assert that the headnote
usually provides a sufficiently accurate state-
ment of the correct rule. The realist point is
that there is nothing that can be thought of
as “the correct rule” for which a precedent
stands, and so there is no standard against
which one can say that a given rule is “cor-
rect enough.” On the realist analysis, the
headnote, or indeed a later opinion, states
only one of any number of competing rules
which may, with equal legitimacy, be said to
constitute the holding of a case. Hart's asser-
tions do nothing to show that this analysis
is wrong; they merely presuppose that it is
Wl’Dl'lg.

Hart's second concession to realism is
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that “there is no authoritative or uniquely
correct formulation of any rule to be ex-
tracted from cases.” But then he adds that
“there is often very general agreement,
when the bearing of a precedent on a later
case is in issue, that a given formulation is
adequate.”® Hart seems to be saying here
that lawyers may disagree on the precise for-
mulation of a rule but still agree on the cor-
rect outcome of a case and so be able to ac-
cept, for the purposes of the case, a
formulation which, in the given instance,
straddles the different versions of the rule.
This claim may very well be accurate, but it
fails to defeat the realist indeterminacy
claims for two reasons. It assumes that the
problem of being able to extract conflicting
rules from the same line of precedents has
been resolved, and, as [ argued in connec-
tion with Hart's first pair of points, that as-
sumption is question begging. Second, even
if there is general agreement on the out-
come of a case and on some rough statement
of the governing rule (and this, of course, ig-
nores the disagreement which will always be
found between the attorneys for the liti-
gants), it does not follow that they agree on
the outcome because they agree (roughly) on
the legal rule which is said to govern the
case. In other words, it does not follow that
the law determines the outcome. Agreement
on the outcome and on the rough statement
of the rule used to justify the outcome may
both be the result of some more fundamen-
tal political value choice which is agreed
upon. Indeed, this is exactly what the realist
analysis would suggest by way of explaining
broad agreement on outcomes and rules. Re-
alism is not committed to denying broad
agreement. It is simply committed to the
view that the agreement cannot be ex-
plained by the determinacy of the law. Thus,
Hart's invocation of agreement here does
nothing to defeat the realist’s indeterminacy
thesis.

Hart's third concession to realism is that
courts invariably engage in narrowing and
widening the rules which precedents lay
down. Yet he says that, despite this, the doc-
trine of precedent has produced “a body of



188 UNDERSTANDING THE LAW

rules of which a vast number, of both major
and minor importance, are as determinate
as any statutory rule.”* The problem with
this claim, though, is that it misses the cru-
cial realist point regarding the availability of
competing rules: let each legal rule be as
precise as is humanly possible, the realists
insist that the legal system contains compet-
ing rules which will be available for a judge
to choose in almost any litigated case. The
claims made by Hart in his effort to domesti-
cate the realist notion of legal indetermi-
nacy all systematically fail to deal with this
crucial realist point. . ..

3

To this point, | have portrayed the realists as
focusing upon the choice of competing legal
rules which judges in common-law cases
must make. This may seem to leave the real-
ist open to one of the principal criticisms
which Dworkinians have made of Hart: the
law is more than just legal rules. It is also
the ethical principles and ideals of which the
rules are an (albeit imperfect) expression,
and it is these principles and ideals which
help to guide judges to a determinate out-
come.” Indeed, the Dworkinian might try to
use the realist indeterminacy analysis to his
advantage: if the law were simply a collec-
tion of rules, as Hart thinks, it would be af-
flicted by exactly the kind of deep and per-
vasive indeterminacy which the realist
posits. Yet, if the law were indeterminate to
the degree suggested by the realist analysis,
it would not be much more than a pious
fraud: judges would be “legislating” not only
in penumbral cases, but in all cases. Judges
would always be creating law, in flagrant vio-
lation of their institutional duty to apply
preexisting law. The Dworkinian may con-
clude that we face this choice: either include
principles and ideals as part of the law in
order to contain (and, perhaps, eliminate)
the indeterminacy it would have were it sim-
ply a collection of rules or admit that com-
mon-law adjudication is a fraud. Although
the latter choice is logically possible, as-

sumptions shared by both Dworkin and his
positivist critics make it an entirely implausi-
ble one from their point of view. The only
plausible alternative may thus seem to be
the acceptance of Dworkin’s important idea
that ethical principles be understood as part
of the law even when they are not explicitly
formulated in some authoritative legal text
or clearly identifiable by the application of
some noncontroversial, positivist rule for
specifying authoritative legal norms in
terms of their source. Thus, Dworkin argues
that adjudication requires the invocation of
principles which take judges “well past the
point where it would be accurate to say that
any ‘test’ of pedigree exists. ...”” Moreover,
such principals are, on Dworkin's view, bind-
ing on judges and so we must realize that “le-
gal obligation ... [is] ... imposed by a con-
stellation of principles as well as by an
established rule.”® Indeed, it is this constella-
tion of principles which must guide the
judge to a determinate outcome when the
relevant legal rules are in competition with
one another. For instance, the principles
could indicate to the judge the proper scope
of application of each of the competing
rules and thus resolve any apparent conflict
by showing that just one of the rules was
properly applicable in the case at hand.
Yet, which principles are legally binding?
Dworkin’s answer is that they are those
which belong to the “soundest theory of the
settled law.”" The settled law consists of
those legal rules and doctrines which would
be accepted as authoritative by the consen-
sus of the legal community. The soundest
theory is the most defensible ethical and po-
litical theory which coheres with and justi-
fies those legal rules and doctrines. The co-
herence does not have to be perfect, for
Dworkin allows that the soundest theory
may characterize some rules and legal out-
comes as mistakes, but coherence with most
of the settled law is demanded. In principle,
the soundest theory is to encompass every
area of law: every branch of the common
law, all statutes, the whole body of adminis-
trative law, and the entire range of constitu-
tional law. Of course, Dworkin recognizes




that no merely human judge could ever for-
mulate and defend such a theory. But his
character, Hercules, is intended to show us
that, in principle, such a theory could be for-
mulated and defended by a sufficiently great
intelligence.” Even though the fictional, judi-
cial Hercules has powers far beyond those of
mortal judges, Dworkin tells us that mortal

judges are committed both to the logical

possibility of such a character and to the task
of trying to arrive at the outcome he would
arrive at were he to be hearing their cases.
Mortal judges thus can and do appeal to
principles in reaching determinate out-
comes, and, in doing so, they are giving
force to preexisting legal obligations, and
not simply making a political choice among
competing legal rules. . ..

In this section, I have raised the possibil-
ity that Dworkin’s jurisprudential project
succeeds where Hart failed in defeating the
radical realist indeterminacy thesis. How-
ever, it would be premature to make a judg-
ment regarding the success of Dworkin’s
project in this respect, for scholars in the
Critical Legal Studies movement have
picked up and elaborated realist ideas in a
way that seriously threatens the foundations
of Dworkinian jurisprudence.... Yet, nei-
ther side seems to do anything more than
make very superficial, highly polemical
points against the other. The interchange of
ideas between Dworkinians and CLSers is
one which I have constructed with the delib-
erate aim of avoiding the superficial polem-
ics which have thus far characterized the few
occasions on which the one side has deigned
in print to deal with the position of the
other.

4

CLS scholars accept the Dworkinian idea
that legal rules are infused with ethical prin-
ciples and ideals. Moreover, they take such
principles as seriously as Dworkinians in
that they conceive of the articulation and
examination of such principles to be one of
the major tasks of legal theory. Thus, Dun-
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can Kennedy has analyzed the role in the
form and content of legal doctrine of what
he characterizes as “individualist™ and “al-
truist” ethical conceptions. And Roberto
Unger has examined the normative princi-
ples which he takes to be embodied in the
common law of contracts.” Yet, one of the
main themes of CLS work is that the incor-
poration of ethical principles and ideals
into the law cuts against Dworkinian efforts
to rescue legal determinacy. The operative
claim in CLS analysis is that the law is in-
fused with irresolvably opposed principles
and ideals. Kennedy writes that the oppos-
ing ethical conceptions which inform legal
doctrine “reflect a deeper level of contradic-
tion. At this deeper level, we are divided,
among ourselves and also within ourselves,
between irreconcilable visions of humanity
and society, and between radically different
aspirations for our common future.”""While
the realists stress competing rules, CLSers
stress competing, and indeed irreconcilable,
principles and ideals. Yet, the basic theme is
the same: the judge must make a choice
which is not dictated by the law. In the CLS
analysis, the choice is one of several compet-
ing principles or ideals to be used in guiding
her to a decision. Different choices lead to
different outcomes. Thus, from the CLS per-
spective, the jurisprudential invocation of
principles only serves to push back to
another stage the point at which legal inde-
terminacy enters and judicial choice takes
place.

The Dworkinian response would be to
deny that legal indeterminacy follows from
the fact that the law contains principles
which pull in opposing directions. One of
Dworkin’s major points in his account of
principles is that they have differing
weights. Thus, even if we have a case in
which two competing principles appear ap-
plicable, for example, “A person should not
be held liable unless she was at fault” versus
“As between two innocents, the one who
caused the harm should pay,” Dworkin will
argue that, in all likelihood, one of those
principles will carry greater weight in the
case at hand and it is that principle which
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determines the correct legal outcome. Dwor-
kin does allow for the possibility that there
may be a case in which the weights of all ap-
plicable principles are exactly equal, leaving
the legal outcome truly indeterminate, but
goes on to claim that such cases will be ex-
tremely rare in any developed legal system.
It must be noted here that Dworkin's con-
ception of the soundest theory of the settled
law assumes that there is some metalevel
principle for determining the appropriate
weights to be assigned to the different prin-
ciples which may be applicable in a given
case. This assumption becomes clear once
we see that Dworkin’s conception of the
soundest theory rejects intuitionism, accord-
ing to which relative weights are intuited in
each case without there being any higher or-
der standard in virtue of which each princi-
ple has its particular weight. Dworkin’s posi-
tion is that there is a legal fact of the matter
regarding the weight of a given principle in
a given case, and this fact is determined by
the weight that principle receives according
to the standards of the soundest theory of
the settled law. Moreover, this rejection of
intuitionism is firmly rooted in a commit-
ment to the rule of law ideal. That ideal re-
quires that legal decisions be the outcome of
reasoning that can be reconstructed accord-
ing to principles which can be articulated
and understood. To use a term which has
been popular among legal theorists, judicial
decision must be “principled.” This means
that the judge cannot simply appeal to his
inarticulate sense that a particular principle
is weightier than some competing principle
in the case before him. He must believe that
there is some higher order principle which
makes the one weightier than the other, and
he must at least try to figure out and articu-
late what that higher order principle is.
Now, one line of CLS attack against Dwor-
kin is to argue that there is no discoverable
metaprinciple for assigning weights. Dun-
can Kennedy suggests this line in discussing
the possibility of using moral theory to jus-
tify legal doctrine. Kennedy admits that, in
the context of the fact situation of a particu-
lar case, opposing principles do not neces-

sarily carry the same weight: “we are able to
distinguish particular fact situations in
which one side is more plausible than the
other. The difficulty, the mystery, is that
there are no available metaprinciples to ex-
plain just what it is about these particular
situations that make them ripe for resolu-
tion."!" Actually, Kennedy's point should be
put in a less sweeping way: no one has come
up with such metaprinciples, and it is im-
plausible to think that it can be done. When
put in these terms, the CLS position be-
comes an essentially reactive one which
awaits Dworkinian efforts and then reacts
against them: Dworkinians put forth their
rationall/ethical reconstructions of the law
(or some portion of it), complete with meta-
principles for assigning weights to princi-
ples, and then CLSers and others attempt to
show that the reconstruction is inadequate
and incoherent. The burden of production
thus seems to be on the Dworkinians. What
have they produced?

The closest thing we have from them to a
Dworkinian reconstruction of a portion of
the settled law is Charles Fried’s effort to re-
construct contract law on the basis of the
principle that one ought to keep one’s
promises and related conceptions from a lib-
eral individualist philosophy.... "

It is important to recognize here that I am
not talking about the theory which Dwor-
kin's Hercules would try to construct, one
encompassing the entire body of the law.
Rather, what is at issue is a theory for some
connected but limited portion of the law,
such as the law of contracts. Both CLS and I
assume that Dworkinians are committed to
the notion that such limited theories can be
built by humans, not merely by gods. For if
humans cannot construct even such modest
theories, the problem of legal indeterminacy
will be irresolvable from a human point of
view, no matter what may be true from a di-
vine point of view. If the rule of law is to be a
guiding ideal for humans, and not just gods,
then the problem of legal indeterminacy
must be resolvable from a human point of
view. Moreover, Dworkinian jurisprudence
itself prohibits evasion of the problem of



competing principles by so gerry-mandering
doctrine that one never has to harmonize
such principles. Dworkin is clear that differ-
ent parts of the law have to be understood
in terms of each other, for example, a statute
affecting tort liability will properly play a
role in a judge’s decision in a common-law
tort action. The judge cannot ignore the stat-
ute on the ground that it embodies princi-
ples in some tension with common-law prin-
ciples and thus is difficult to reconcile with
them. The judge is supposed to (try to) rec-
oncile the tension and not avoid facing it.

CLS scholars would clearly go further
than I have so far and reject as wrongheaded
even the relatively modest project Fried has
undertaken to reconstruct common-law con-
tract doctrine from the promise principle.
In addition, CLSers would judge as totally
implausible the belief that any coherent
Dworkinian theory, complete with metaprin-
ciples, can be developed for any significant
portion of the settled law. Yet, the CLS
claims in this regard are unpersuasive, given
the argument that has been adduced in their
behalf to this point. Even if it is admitted
that there are difficulties in the way of con-
structing a Dworkinian theory for any signif-
icant portion of the settled law because such
a portion will invariably embody principles
in tension with one another, surely no argu-
ment has yet been given that makes it im-
plausible to believe that such a theory can
be constructed. Nonetheless, the points
made so far do not by any means exhaust the
potential CLS critique of Dworkinian juris-
prudence. While CLS rhetoric often does
make the invalid leap from the premise that
there are competing principles which infuse
settled doctrine to the conclusion that there
must be pervasive legal indeterminacy, there
are within CLS distinct and more powerful
lines of reasoning against the viability of the
Dworkinian project.

The additional lines of reasoning are
premised on the idea that the settled law is
the transitory and contingent outcome of
ideological struggles among social factions
in which conflicting conceptions of justice,
goodness, and social and political life get
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compromised, truncated, vitiated, and ad-
justed. The point here is not simply that
there are competing principles embodied in
settled doctrine, although that is a starting
point for the statement of the problem.
More fundamentally, the point is that these
principles have their weight and scope of ap-
plication in the settled law determined, not
by some metalevel philosophical principle
which imposes order and harmony, but by
an ideological power struggle in which co-
herent theories become compromised and
truncated as they fit themselves into the
body of law. The settled law as a whole, and
each field within it, represents the (tempo-
rary) outcome of such an ideological con-
flict. This is, to be sure, a causal claim about
the genesis of legal doctrines and principles,
rather than a logical one regarding the lack
of amenability of such doctrines and princi-
ples to rational reconstruction. But the CLS
positions can be interpreted as linking the
logical claim to the causal one. The position
is that it is implausible to believe that any
system of norms generated by such a process
of struggle and compromise will be capable
of an ethically principled reconstruction.
Unger summarizes the CLS view this way:

... it would be strange if the results of a coherent,
richly developed normative theory were to coin-
cide with a major portion of any extended
branch of law. The many conflicts of interest and
vision that lawmaking involves, fought out by
countless minds and wills working at cross pur-
poses, would have to be the vehicle of an imma-
nent moral rationality whose message could be
articulated by a single cohesive theory. This dar-
ing and implausible sanctification of the actual is
in fact undertaken by the dominant legal theo-
Fies .. "

This idea that the law is a patchwork quilt,
as it were, of irreconcilably opposed ideol-
ogies is tied to CLS’s version of the repudi-
ation of the distinction between law (ad-
judication) and politics. Sometimes CLS
scholars suggest that the distinction unravels
principally because of the fact that contro-
versial normative and descriptive judgments
are just as much an ineliminable part of ad-
judication as they are of politics. Yet, I think
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that there is a more important, though re-
lated, way in which the distinction is thought
to unravel. The idea is this: all of those ideo-
logical controversies which play a significant
part in the public debate of our political cul-
ture are replicated in the argument of judi-
cial decision. In other words, the spectrum
of ideological controversy in politics is re-
produced in the law. Of course, CLS recog-
nizes that in legal argument the controver-
sies will often be masked or hidden by talk
of the intent of the framers, the require-
ments of stare decisis, and so on. The point is
that the same ideological debates which frag-
ment political discourse are replicated in
one form or another in a legal argument. As
a patchwork quilt of irreconcilable ideolo-
gies, the law is a mirror which faithfully re-
flects the fragmentation of our political cul-
ture. Such, at least, is a principal CLS theme.

How is it possible to parlay these CLS
ideas regarding the patchwork-quilt charac-
ter of doctrine and the unraveling of the
law/politics distinction into a cogent argu-
ment against Dworkinian jurisprudence? I
think there are two principal lines of argu-
ment. The first seeks to show that it makes
no sense to think there is any soundest the-
ory of the settled law. The second seeks to
show that the Dworkinian theory fails on its
own terms to provide a satisfactory account
of the legitimacy of judicial decision mak-
ing. Let us explore each of these lines of ar-
gument in turn.

5

One possible line of CLS argument is that
legal doctrine is so internally inconsistent
that it is implausible to believe that there is
any single, coherent theory capable of justi-
fying enough of it to satisfy the Dworkinian
fit requirement. Consistently applying any
of the theories embodied in some significant
portion of the law across the entire body of
doctrine would, the argument goes, involve
such substantial doctrinal reconstruction
that it would violate the Dworkinian man-
date that any theory invoked to decide cases

fit or cohere with the bulk of the settled law.
Thus, ethically principled reconstruction of
any substantial portion of doctrine is ruled
out by the law’s internal contradictions, such
contradictions being symptomatic of the
law’s conception in ideological compromise
and struggle and of its tendency to reflect
the range of political conflict present in the
culture. This means that there simply is no
soundest theory of the settled law, and so the
Dworkinian efforts to rescue legal determi-
nacy by appealing to such a notion fail.

It may be helpful in clarifying this CLS
argument to show how Dworkin's responses
to more conventional criticisms of his juris-
prudence completely fail to come to grips
with the central claim of this argument. A
typical conventional criticism will claim that
legal indeterminacy survives the Dworkinian
efforts to erase it because there are multiple,
conflicting theories no one of which can be
cogently established as providing an ac-
count of the settled law which is superior to
that of any of the other theories. In other
words, the concept of the soundest theory
really has more than one referent, and they
provide different answers to questions re-
garding who should win cases.

Dworkin’s response to this type of criti-
cism is in two stages. First, he argues that,
although there may be several theories
which fit the settled law well enough when
one is talking about the settled law of a sim-
ple, undeveloped legal system, the probabil-
ity of that happening in a complex and de-
veloped system such as we have is very small.
Second, he claims that even if there were
several theories which fit well enough, that
would not defeat his claims since the sound-
est theory would be the one from those sev-
eral which is most defensible on the grounds
of political and ethical philosophy. Thus, he
concludes that two claims must be sustained
in order to defeat his position: that there are
multiple theories which fit the settled law
well enough, and that political and ethical
philosophy suffer from an indeterminacy
(or an irremediable subjectivity) which
makes it impossible to choose just one of
those theories as the most defensible.



However convincing this Dworkinian ar-
gument may be against conventional legal
philosophers, it does not even begin to join
the issue with CLS. For the CLS patchwork-
quilt argument is not that there is legal inde-
terminacy due to the fact that there are sev-
eral “soundest theories”; rather the argu-
ment is that there is indeterminacy because
there are none. Or, more accurately, the ar-
gument is that there is indeterminacy be-
cause of what excludes the possibility of any
soundest theory, namely, the internally inco-
herent character of legal doctrine. This argu-
ment makes it completely beside the point
whether ethical and political philosophy is
indeterminate or subjective. If doctrine is as
internally contradictory as CLS claims, then
Dworkinian jurisprudence fails to rescue le-
gal determinacy even if there is a uniquely
and objectively true ethical and political phi-
losophy.

Dworkin’s replies to conventional critics
of his jurisprudence are essentially irrele-
vant here because those critics share Dwor-
kin's assumption that doctrine is by and
large coherent. More generally, the conven-
tional critics share Dworkin's assumption
that legal doctrine and argument are largely
in good logical order, though they believe
that indeterminacy has a somewhat broader
toehold in the law than Dworkin is willing
to admit. CLS dissents from these assump-
tions. . .. This state of incoherence is due to
the fact that modern ethical thought
amounts to an amalgam of fragments of ir-
reconcilable ethical views. Conventional
philosophers not only fail to perceive the ut-
ter incoherence of modern ethical thought,
but operate on the assumption that it is
largely in good order.... In a very similar
way, the debate between Dworkin and his
conventional critics fails to join the issue
with CLS. They assume a doctrinal coher-
ence which CLS repudiates, and so the con-
ventional debate takes place in terms which
are largely irrelevant to the CLS position.

Duncan Kennedy makes the CLS position
on doctrinal incoherence plain in his de-
scription of a private law field which he
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takes to be representative of doctrine in gen-
eral:

In contract law, for example, there are fwo princi-
ples: there is a reliance, solidarity, joint enter-
prise concept, and there is a hands-off, arms
length, expectancy-oriented, “no flexibility and
no excuses” orientation. They can be developed
very coherently, but only if one accepts that they
are inconsistent. There are fifteen or twenty con-
tract doctrines about which there is a conflict. . . .
That is the structure of contract doctrine, and it's
typical. Doctrine is not consistent or coherent.
The outcomes of these conflicts form a patch-
work, rather than following straight lines."

Given the terms in which the CLS posi-
tion has been stated, it is clear what the
Dworkinian reply must be in order to join
the issue: that doctrine is not as internally
contradictory as CLS claims. The main argu-
ment would have to be that any internal in-
consistencies in legal doctrine are merely
marginal, capable of characterization as
“mistakes” without any substantial rupture
to the fabric of doctrine. This argument
would be supplemented, I think, by one to
the effect that CLS exaggerates the degree to
which theory must fit the settled law in order
to be said to fit well enough. To make out
these arguments would not be at all easy.
CLS analyses have sought to exhibit the
deep and pervasive incoherence of doctrine
in such areas as constitutional law, labor law,
contract law, administrative law, and crimi-
nal law, to name only a few. Indeed, 1 think
it is accurate to say that CLS has, through
these analyses, made a much more thorough
and stronger case for the incoherence of le-
gal doctrine than Maclntyre has made for
the incoherence of ethical thought. Mean-
while, Dworkinians have done little to re-
spond to these CLS analyses. Moreover,
Dworkin’s most recent efforts to clarify the
character of the fit test provide little ammu-
nition against the CLS argument. Let us
briefly examine those efforts in order to see
why this is so.

Dworkin's recent writing indicates that
the fit test is more sophisticated than some
of his critics have taken it to be. He tells us
that the degree of fit is not just a matter of
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adding up the number of precedents and
rules for which a given theory accounts. One
must also take into consideration such fac-
tors as the trend of recent decisions. Two
theories may account for the same number
of precedents and rules, but, if one accounts
for more of the recent decisions and the
other for more of the older decisions, then
the former has a better fit, according to
Dworkin.

Dworkin does not indicate how much
weight should be given to the capacity to ac-
count for recent trends. Nor does he explain
why accounting for a trend in new decisions
makes for a better fit than accounting for
the pre-trend pattern of old ones. Moreover,
he ignores the point that the question of
what counts as a significant trend and what
counts as an insignificant blip or anomaly is
not a theory-neutral one. What counts as a
trend from the perspective of one theory
may count as an anomaly to be ignored from
the perspective of another. It does no good
to be told here that the soundest theory of
the law determines what is a trend and what
is an anomaly, since the fit test is supposed
to help us figure out which theory is the
soundest one. But, more to the point for the
doctrinal incoherence issue, the CLS con-
tention is that the patchwork character of
law is manifested within the body of recent
decisions and not just between recent ones
and old ones. There may be trends but there
are countertrends as well. Some decisions
may introduce or expand new lines of doc-
trine, but other recent decisions will con-
tinue the older lines. By characterizing the
former as “trends” and giving their line of
doctrine greater weight, Dworkin is merely
picking out one line of doctrine for favored
status from among several conflicting lines.
His aim does seem to be to reduce doctrinal
dissonance, but he provides no argument
for giving greater importance to trends than
countertrends and so he does not succeed.

Even if Dworkin were able to provide
some convincing argument for according
greater importance to trends, it is not at all
obvious that he would thereby solve the
problem of doctrinal incoherence. His re-

cent writing explicitly states that there is
some threshold level of fit which any theory
must satisfy in order to be the soundest the-
ory of the law. Presumably, this threshold
would require a theory to account for most,
but not all, of the doctrinal materials. How-
ever, CLS analyses suggest that doctrinal in-
coherence is so deep and pervasive that,
even if one grants that accounting for cer-
tain doctrinal lines (the trends) gives some-
what better fit than accounting for others
(the countertrends), any coherent theory
will prove incompatible with such a broad
range of doctrine as to make implausible the
notion that it has satisfied the threshold.
These analyses do not conclusively establish
the point, but they do raise a strong prima
facie case to which there has been only the
most meager response by conventional legal
philosophers of any stripe, Dworkinian or
otherwise.

It seems to me, then, that the patchwork-
quilt line of argument presents unmet and
serious challenges to the viability of the
Dworkinian jurisprudential project, as well
as to other conventional legal philosophies.
Even if this CLS argument is met by some
cogent conventional response, however,
there is an independent line of CLS argu-
ment against another key Dworkinian posi-
tion. Let us now turn to that position.

6

Dworkin is concerned to defend the legiti-
macy of judicial decision making that in-
vokes controversial principles of ethical or
political philosophy. The Dworkinian judge
is licensed to rely on such principles be-
cause, as Dworkin well realizes, it is inevita-
ble that a judge who, in a hard case, seeks to
enunciate and invoke the principles embod-
ied in the settled law will fail to find princi-
ples on which everyone can agree. If the
judge is to guide her decision by the princi-
ples she thinks are embodied in the law, then
the reliance of adjudication on controversial
principles is inescapable, at least for many
cases. In this sense, Dworkin is willing to ac-




knowledge that adjudication is “political.”"”
Yet, he thinks that such an acknowledgment
does nothing to impugn the legitimacy of
the adjudication.

Dworkin’s arguments in favor of the legit-
imacy of such admittedly “political adjudica-
tion” are not entirely clear. Let me suggest
the following as the principal Dworkinian
argument on this point. The invocation of
controversial ethical or political principles
in adjudication is constrained by the judicial
duty to decide a hard case according to the
dictates of the soundest theory of the settled
law. Thus, the “political” reasoning and
choice of the judge take place within much
narrower confines than if she were a legisla-
tor deciding what sort of legislative enact-
ment was best. As Dworkin says in his discus-
sion of a judge deciding an abortion case, it
is one thing for her to decide whether politi-
cal philosophy dictates that government
should acknowledge a right to an abortion,
and it is quite another for her to decide
whether the settled law of our legal/political
system is best accounted for by a theory in-
corporating a conception of dignity which
entails such a right. The former decision is,
of course, appropriate for a legislature, not
a court. Yet, it is the latter decision, not the
former, which the Dworkinian judge is un-
der a duty to make, and it is a decision which
is made within much narrower confines
than the former. Thus, it is misguided to
think that the kind of “political adjudica-
tion” endorsed by Dworkinian jurispru-
dence constitutes an illegitimately broad ex-
ercise of judicial power and is tantamount
to judicial legislation. Such adjudication is
inevitably controversial, but it is substan-
tially constrained by the duty under which
judges, but not legislators, act.

Certain CLS claims regarding the law/pol-
itics distinction can be parlayed into an ar-
gument against this Dworkinian defense of
the legitimacy of adjudication in hard cases.
What makes this CLS argument particularly
interesting for current purposes is that it
does not hinge on the adequacy of the patch-
work-quilt argument examined in the pre-
ceding section. Indeed, it can be construed
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as granting, arguendo, that there is a unique
soundest theory of the law which does dic-
tate the correct legal outcomes in hard cases.
Let us set the stage for such a CLS argument.

In trying to undo the law/politics distinc-
tion, CLS claims that the spectrum of ideo-
logical controversy in the political arena is
replicated in the legal forum. The claim
means that all of the arguments and ideolo-
gies which are a significant part of political
debate in our culture are to be found, in one
form or another, in legal argument and doc-
trine. It is undoubtedly true that certain
ideological viewpoints are foreclosed from
the legal arena. Thus, the ideology of Islamic
theocracy is to be found embodied nowhere
in our legal doctrine. But such ideologies
also play no significant role in the internal
political debates of our polity.

It is also undeniable that the canons of le-
gal argument place certain formal con-
straints on the ideological controversies
which manifest themselves within judicial
decision making. Judges cannot ignore the
authoritative texts of the legal culture: the
Constitution, statutes, case law, and so on.
And legal argument is constrained by the
need to phrase itself in terms of the framer’s
intent, stare decisis, and so on. Controversy
in the political arena is not bound as strongly
by such formal constraints, even though the
language of legal opinion does often spill
over into the political arena. CLS does not
deny any of these distinctive, formal marks
of legal argument. What they do claim is that
beneath these legal forms one can find all of
the significant ideological controversies of
the political culture. The substance of the
political debates is replicated in judicial ar-
gument, even if the form of the debates is
distinctive. Legal form fails to screen out or
significantly reduce the range of ideological
conflict present within the general political
culture.

CLS supports these contentions regard-
ing the range of ideological conflict within
legal doctrine and argument by analyses of
doctrinal principles and the kinds of argu-
ments found in judicial decisions. Consider
again Kennedy's description of the structure
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of contract law. Doctrines from the “solidar-
ity” side of contract law, for example, those
of duress, unconscionability, and reasonable
reliance, are taken to embody the principles
of the political left: welfare-state liberals
and, to some extent, left-wing egalitarians.
Doctrines from the “individualist™ side, such
as those of consideration, the revocability of
an offer until there is acceptance, and the
demand that acceptance be a mirror image
of the offer, are taken to embody the princi-
ples of the political right: free-marketeers
and libertarians. The political middle is rep-
resented by attempts to mix the two sides of
doctrine in varying proportions (attempts
which, in CLS eyes, are doomed to logical
incoherence for reasons made clear in the
patchwork-quilt argument). A hard case
emerges when the two sides of doctrine col-
lide in a single fact situation: there was no
consideration, but there was reliance; or
there was consideration, but it was quite dis-
proportionate in value to what was received
in exchange. The CLS view is that such cases
implicate doctrinal materials and arguments
representing the spectrum of conflicting po-
litical viewpoints.

The CLS claim that the range of ideolog-
ical conflict in the political arena is repli-
cated in legal doctrine and argument can be
viewed in two ways. On the first, it is taken
as reinforcing the patchwork-quilt argument
against Dworkin. To the extent that one doc-
uments the claim, one lends support to the
idea that doctrine is a patchwork quilt of in-
consistent political ideologies of which no
single, coherent political theory could ever
capture very much. Take Kennedy's account
of contract law. The CLS argument can be
put this way: to the extent that we have no
reason to believe that the political philoso-
phy of a welfare-state liberal can be recon-
ciled with that of a libertarian, we have no
reason to think that the opposing doctrines
of contract law can be logically reconciled
with one another, for those doctrines are the
legal embodiment of just those opposing po-
litical philosophies (or something close to
them). The position is then generalized to
cover all fields of law. This way of setting up

the CLS argument is, at bottom, another ef-
fort to show that the law is too internally in-
coherent for there to be any soundest theory
of it and thereby to discredit Dworkin's at-
tempts to defend judicial legitimacy by in-
voking a judicial duty to decide according to
the dictates of the soundest theory.

There is, however, another way to view
the CLS claim about the range of ideological
conflict embodied in legal doctrine. This al-
ternate reading leads to a line of argument
whose key contention is that, even if there
were a Dworkinian soundest theory, it would
impose no practical constraint on judges
whose favored political ideology is in con-
flict with the one embodied in that theory.
The theory would exert no effective pull or
tug on the decisions of judges who fail to
share its ideology. This is because judges
who conscientiously attempt to carry out
their Dworkinian duty to decide a hard case
according to the soundest theory of the law
will read their favored ideology into the set-
tled law and see it as the soundest theory.
This would happen, the argument goes, be-
cause the authoritative legal materials, in
replicating the ideclogical conflicts of the
political arena, contain a sufficient number
of doctrines, rules, and arguments repre-
senting any politically significant ideology
that a judge who conscientiously consults
the materials would find his favored ideol-
ogy in some substantial portion of the set-
tled law and conclude that it was the sound-
est theory of the law.

Of course, no one expects that the true
soundest theory of law will have the power
to persuade all conscientious judges of its
status. However, the Dworkinian argument
for the legitimacy of adjudication in hard
cases does presuppose that the theory im-
poses some practical constraint on judicial
decision making by exerting a kind of gravi-
tational pull on those judges who recognize
their abstract duty to decide according to
the soundest theory but who are in fact in
ideological disagreement with the principles
of the true theory. (Keep in mind that this
judicial duty is abstract in the sense that the
statement of the duty contains no specifica-



tion of the particular theory which is the
soundest one, and so recognition of the
duty, by itself, does nothing to insure that a
judge’s decisions will be pulled in any partic-
ular direction.) The pull of the true soundest
theory doesn’t have to be an irresistible one,
but, for the Dworkinian legitimacy argu-
ment to work, it must be substantial enough
to make a difference to the decisions of con-
scientious judges who in fact hold to an ide-
ology which conflicts with the soundest the-
ory. Many of the decisions of these judges
would have to be different from what they
would be if there were no soundest theory,
and the difference has to be explainable in
terms of the pull of the theory. If the sound-
est theory were to lack any such pull, then
the constraint imposed by the duty to decide
according to the soundest theory would be
illusory, and the Dworkinian defense of judi-
cial legitimacy would fall apart. The CLS ar-
gument is that the constraint is an illusion.
Judges holding to virtually any ideology
which is of significance in the American po-
litical arena will simply read their favored
ideology into the settled law as its soundest
theory. This can be and is done, even by the
most conscientious judge, because each view
on the political spectrum is embodied in
some substantial portion of the authorita-
tive materials.

It should be noted that the CLS view on
this point is not the same as a view often ex-
pressed by mainstream critics of Dworkin
and against which Dworkin has directed sev-
eral arguments. That view consists of the
idea that in a hard case, the law “runs out”
and the judge makes her decision in a kind
of legal vacuum. Dworkin has argued quite
forcefully that this gives us a false picture of
how judges should and characteristically do
go about deciding hard cases. It leads us to
think that judges first consult the authori-
tative materials, find that there is no un-
ambiguous answer there, and then proceed
to forget the legal materials and decide by
some wholly extralegal criterion. Dworkin
counters with a picture of judges who search
for the most cogent principles and theories
which can be thought of as embodied in the
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relevant authoritative materials and who de-
cide according to such principles and theo-
ries. This is, in Dworkin’s eyes, the search for
(the relevant portion of) the soundest theory
of the settled law.

CLS can agree with Dworkin’s important
point that judges do not leave the authorita-
tive materials behind when they make a deci-
sion in a case where those materials fail to
dictate unambiguously an answer to the
case. It can also agree with Dworkin that in
such cases judges look for the most convinc-
ing principles and theories embodied in the
materials. The point of the present CLS ar-
gument is that, even though judges typically
do decide in such Dworkinian fashion and
even if there happens to be a soundest the-
ory dictating the correct legal outcome, the
existence of such a theory makes no practi-
cal difference because a judge will typically
see her favored ideology as constituting that
theory. The soundest theory is not some
brooding omnipresence in the sky, but
rather a brooding irrelevance in the sky (as-
suming it is anywhere at all).

There are two potential lines of response
for the Dworkinian to this CLS argument.
The first is to deny that the full spectrum of
ideological controversy in politics is to be
found in legal doctrine and decision and so
to hold on to the idea that legal form, partic-
ularly the fit requirement, does screen out
a significant range of political controversy.
This line of response does not appear to me
to be very promising. There are a host of
CLS analyses of both private and public law,
making quite persuasive its contention re-
garding the extent of ideological contro-
versy within legal doctrine and argument.

A second line of response is to deny that
the legitimacy of “political adjudication” in
hard cases hinges on whether or not ideolog-
ical controversy within the law is as wide as
it is in the political arena. The idea is that
Dworkin's defense of adjudication works,
even if the law/politics distinction unravels
in precisely the way CLS asserts. In fact, we
can find in Dworkin's work two arguments
which can be construed in this way. They
concern the issue of whether courts have
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correctly held that there is a legal right to an
abortion under our constitutional arrange-
ments. Dworkin imagines the issue turning
on the question of whether the concept of
dignity implicit in our legal and political in-
stitutions implies the existence of such a
right. He then examines the suggestion that
legislatures, which reflect the will and ideas
of the ordinary person, rather than courts,
are the most appropriate forum in which to
find the answer to such a question. In other
words, the suggestion is the positivist one
that in hard cases courts should act as legis-
latures would.

Dworkin claims that there are two argu-
ments against such a suggestion and, by im-
plication, in favor of the judge deciding the
issue by what she thinks the (soundest theory
of the) law dictates, and not by what (she
thinks) the legislature thinks it ought to be.
The first argument is that judges think more
carefully about the meaning our institutions
give to the idea of dignity when they decide
cases than ordinary folks do when they cast
their ballots (or politicians do when they
vote on legislation). Judges are thus thought
to have greater competence in handling
such hard cases than legislatures do. The sec-
ond argument is that a Dworkinian judge
will legitimately refuse to defer to legislative
judgment, even if she thinks that it does re-
flect the considered opinion of the ordinary
person, when she thinks that the opinion is
inconsistent with the soundest theory of the
law. This is legitimate because such a judge
believes that the law really does have a deter-
minate answer to the hard case before her
and that it is her duty to discover and an-
nounce it, whatever anyone else thinks. By
doing so she is acting no differently from a
positivist judge in an easy case, who would
certainly refrain from a decision contrary to
his legal judgment, no matter what the ordi-
nary personflegislature may think.

Neither one of these arguments provides
a convincing response to the CLS position.
The first would justify the most far-reaching
judicial usurpations on the grounds that
judges have thought more carefully about
the issue in question than did the electorate

or their representatives. There is virtually
no legislative enactment or policy which is
safe from such reasoning. The second argu-
ment clearly begs the whole question of
whether the law is determinate in hard cases.
The Dworkinian judge may believe that it is,
but, if that belief is incorrect or even unjusti-
fied, it can hardly be claimed that her refusal
to defer to legislative judgment in a hard
case is analogous to the positivist judge's re-
fusal to do so in an easy case. Yet, even grant-
ing the law's determinacy, Dworkin's argu-
ment presumes that the soundest theory of
the law does impose some effective con-
straints on judicial decision making. For
otherwise there will be no practical differ-
ence between a legal regime in which judges
have no duty to decide hard cases according
to the dictates of (the soundest theory of) the
law but may decide such cases on the basis
of their favored ideology, and one in which
they do have such a duty. Dworkin's views
commit him to the claim that there is not
only a difference between the two regimes,
but that the latter sort of regime alone can
be legitimated in terms of the principles of
liberal democracy.

Let me hasten to add that CLS does not
accept an important assumption shared by
both Dworkinians and their positivist critics,
namely, that the exercise of judicial power,
even in hard cases, is largely legitimate and
that the issue is over how to account for that
legitimacy. For CLSers, the legitimacy of the
exercise of judicial power is not something
that can be assumed but is deeply problem-
atic. Thus, they are no more persuaded by
the positivist's efforts to wrap judicial deci-
sion in the cloak of legislative legitimacy
than they are by Dworkin’s invocation of the
duty to decide by the soundest theory of law.
From the CLS perspective, the positivist in-
junction to decide according to the will of
the legislature leaves as much room for
judges to make their favored ideology the
basis of decision as does the Dworkinian in-
junction to decide according to the soundest
theory. My principal point here, though,
concerns Dworkinian jurisprudence. Dwor-
kinians must show that the soundest theory







