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PREFACE

The injustice that results from the division of labor between the sexes affects
virtually all women in our society, though not in all the same ways. A perva-
sive social problem, it is inflicting increasingly serious damage on children as
well as women, and it is also destroying the family’s potential to be the crucial
first school where children develop a sense of fairness. This book is about that
injustice and its detrimental repercussions.

A number of concurrent factors spurred me into writing the book, and
writing it the way I did. While academic feminism is alive and well, and
some of it is thoroughly and usefully engaged with issues important to most
women, some feminist theory—especially in recent years—has fallen into
the academic trap of becoming too arcane to be understood even by most .
educated people. At the same time, in the political climate of the United
States in the 1980s, the impetus toward greater equality for women has not
only become stalled but is, in some respects, being reversed. I, like many
others who came to feminism in the 1960s and 1970s, have worried about
what our primary focus should be and which directions we should now be
taking. At the same time, my own life experiences have impressed on me
the importance of taking up again the task I embarked on in Women in
Western Political Thought, published ten years ago. My direct experience
of the difficulties of being a fully participating parent while being a member
of the workplace as currently structured has reinforced the conclusion 1
reached then: considerable reforms are essential if women are to be treated
justly and to have anywhere near their fair share of influence on politics and
society. And my continuing work as a political theorist has made me increas-
ingly aware that major contemporary theorists of justice are not doing much
better at confronting the issues of justice and gender than did the theorists
of the past, whose ideas I critiqued in my first book. All these factors in-
spired me not only to write about justice, gender, and the family but to put
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Preface

these ideas into a book that would be accessible to as broad arange of people
as [ could make it.

I am grateful to the Rockefeller Foundation, whose Changing Gender
Roles Fellowship enabled me to devote the 1986-87 academic year to this
project. What I began during that year could not have been completed with-
out the support, encouragement, and valuable criticism of a number of
friends and colleagues. Sissela Bok, Bob Fullinwider, David Johnston,
Paschalis Kitromilides, Martha Minow, Carole Pateman, John Rawls, Amélie
Rorty, lan Shapiro, and Joan Tronto read and offered helpful advice on vari-
ous chapters. Cass Sunstein, who read a related paper, made very useful sug-
gestions on how to organize my arguments about the public and domestic
spheres. Nancy Fraser, Amy Gutmann, Will Kymlicka, Jane Mansbridge,
Molly Shanley, Iris Young, and Michael Walzer each read all or most of the
manuscript, and their support and criticism have been most helpful. Discus-
sions with Jeffrey Abramson have helped me to see more clearly some of the
implications of my proposals. I am especially grateful to Bob Keohane and
Nancy Rosenblum. They read and commented incisively on the entire
manuscript—most of it more than once—and they offered constant friend-
ship and true collegiality throughout the course of the project. Indeed, with-
out Bob Keohane'’s help in developing the theoretical framework for chapter
7, I would probably still be buried under a mass of data. Leigh Peake was an
exce‘ll.e!'\t research assistant for chapter 7, Linda Carbone copyedited with
scnSl.tlvxty and intelligence, Michael Wilde saw the book safely through pro-
ductlon., and Steven Fraser at Basic Books not only offered many very good
suggestions but also exerted precisely the right amount of editorial pressure to
help me complete the book on time.

With both the justice they practice and the deep love they give, my hus-

band, Bob, and our children, Laura and Justin, mean more than words can
express. To them, with love, I dedicate this book.
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Introduction:
Justice and Gender

We as a society pride ourselves on our democratic values. We don’t believe
people should be constrained by innate differences from being able to
achieve desired positions of influence or to improve their well-being; equality
of opportunity is our professed aim. The Preamble to our Constitution
stresses the importance of justice, as well as the general welfare and the bless-
ings of liberty. The Pledge of Allegiance asserts that our republic preserves
“liberty and justice for all.”

Yet substantial inequalities between the sexes still exist in our society. In
economic terms, full-time working women (after some very recent improve-
ment) earn on average?l percent of the earnings of full-time working men.
One-half of poor and three-fifths of chronically poor households with deper-
dent children are maintained by a single female parent. The poverty rate for
elderly women is nearly twice that for elderly men.! On the political front, -
two out of a hundred U.S. senators are women, one out of nine justices seems
tobe considered sufficient female representation on the Supreme Court, and
the number of men chosen in each congressional election far exceeds the
number of women elected in the entire history of the country. Underlying
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JUSTICE, GENDER, AND THE FAMILY

and intertwined with all these inequalities is the unequal distribution of the
unpaid labor of the family.

An equal sharing between the sexes of family responsibilities, especially
child care, is “the great revolution that has not happened.”> Women, includ-
ing mothers of young children, are, of course, working outside the household
far more than their mothers did. And the small proportion of women who
reach high-level positions in politics, business, and the professions command
a vastly disproportionate amount of space in the media, compared with the
millions of women who work at low-paying, dead-end jobs, the millions who
do part-time work with its lack of benefits, and the millions of others who stay
home performing for no pay what is frequently not even acknowledged as
work. Certainly, the fact that women are doing more paid work does not
imply that they are more equal. It is often said that we are living in a
postferinist era. This claim, due in part to the distorted emphasis on women
who have “made it,” is false, no matter which of its meanings is intended. Itis
certainly not true that feminism has been vanquished, and equally untrue
that it is no longer needed because its aims have been fulfilled. Until there is
justice within the family, women will not be able to gain equality in politics, at
work, or in any other sphere.

As I argue in detail in chapter 7, the typical current practices of family life,
structured to a large extent by gender, are not just. Both the expectation and
the experience of the division of labor by sex make women vulnerable. As I
shall show, a cycle of power relations and decisions pervades both family and
Wtkphce, each reinforcing the inequalities between the sexes that already
exist within the other. Not only women, but children of both sexes, too, are
often ‘made vul{\erable by gender-structured marriage. One-quarter of chil-
m l;‘g*::rger:ttzcé States lr:ow live in families with only one parent—in al-
which the simationc::e:;:ee mggl?_e(ri. Contrary to common perceptions—in
single-parent famicane o r\‘-m;itmfe m.others loor'ns large.st-—-65 percent of
earch in s tombor of smest;su ;: marital sc?paratlon or divorce.? Recent re-
of living of divorced wmon as ; !C:Wﬂ t.hat, in the average case, the standard
aher divorce, whesem e & and t e cl?lldre.n who l.lve with them plummets
better than v;hen e were conomic situation of divorced men tends to be

married.
. A m;‘:g‘x:z;ﬂ;‘“vxe f:r women these days is that the law, most no-
tom,h h diserim man::; ca(t!s r}r:ore or less as eguals t}%o.se. whom cus-
Wﬂhiﬂwthemkmfﬂmilyhmmde ve, and the still conventlofnal division of labor
. ; ry Uﬂcqual. Central to this socially created in-



Introduction: Justice and Gender

equality are two commonly made but inconsistent presumptions: that women
are primarily responsible for the rearing of children; and that serious and
committed members of the work force (regardless of class) do not have pri-
mary responsibility, or even shared responsibility, for the rearing of children.
The old assumption of the workplace, still implicit, is that workers have wives
at home. It is built not only into the structure and expectations of the
workplace but into other crucial social institutions, such as schools, which
make no attempt to take account, in their scheduled hours or vacations, of the
fact that parents are likely to hold jobs.

Now, of course, many wage workers do not have wives at home. Often,
they are wives and mothers, or single, separated, or divorced mothers of small
children. But neither the family nor the workplace has taken much account of
this fact. Employed wives still do by far the greatest proportion of unpaid fam-
ily work, such as child care and housework. Women are far more likely to take
time out of the workplace or to work part-time because of family responsibili-
ties than are their husbands or male partners. And they are much more likely
to move because of their husbands’ employment needs or opportunities than
their own. All these tendencies, which are due to a number of factors, includ-
ing the sex segregation and discrimination of the workplace itself, tend to be
cyclical in their effects: wives advance more slowly than their husbands at
work and thus gain less seniority, and the discrepancy between their wages in-
creases over time. Then, because both the power structure of the family and
what is regarded as consensual “rational” family decision making reflect the
fact that the husband usually earns more, it will become even less likely as
time goes on that the unpaid work of the family will be shared between ‘the
spouses. Thus the cycle of inequality is perpetuated. Often hidden from view
within a marriage, it is in the increasingly likely event of marital breakfif)wn
that the socially constructed inequality of married women is at its most visible.

This is what I mean when 1 say that gender—structured marriage makes
women vulnerable. These are not matters of natural necessity, as some peo-
ple would believe. Surely nothing in our natures dictates that men should not
be equal participants in the rearing of their children. Nothing in the nature of
work makes it impossible to adjust it to the fact that people are parents as well
as workers. That these things have not happened is part of the historically, so-
cially constructed differentiation between the sexes that feminists have come
to call gender. We live in a society that has over the years regar
characteristic of sex as one of the clearest legitimizers of differ
restrictions, both formal and informal. While the legal sanctions t

ded the innate
ent rights and
hat uphold
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JUSTICE, GENDER, AND THE FAMILY

male dominance have begun to be eroded in the past century, and more rap-
idly in the last twenty years, the heavy weight of tradition, combined with the
effects of socialization, still works powerfully to reinforce sex roles that are
commonly regarded as of unequal prestige and worth. The sexual division of
labor has not only been a fundamental part of the marriage contract, but so
deeply influences us in our formative years that feminists of both sexes who
try to reject it can find themselves struggling against it with varying degrees of
ambivalence. Based on this linchpin, “gender” —by which I mean the deeply
entrenched institutionalization of sexual difference—still permeates our
society.

The Construction of Gender

Due to feminism and feminist theory, gender is coming to be recognized
as a social factor of major importance. Indeed, the new meaning of the word
reflects the fact that so much of what has traditionally been thought of as sex-
ual difference is now considered by many to be largely socially produced.*
F‘eminist scholars from many disciplines and with radically different points of
view have contributed to the enterprise of making gender fully visible and
comprehensible. At one end of the spectrum are those whose explanations of
?he subordination of women focus primarily on biological difference as causal
in the f:onstmction of gender,’ and at the other end are those who argue that
btolo'gwal difference may not even lie at the core of the social construction
that is gender®; the views of the vast majority of feminists fall between these
extremes The rejection of biological determinism and the corresponding
er.nphasu on gender as a social construction characterize most current femi-
nist ﬂ:‘hO\ar:'ship. Of particular relevance is work in psychology, where scholars
l’fave investigated the_imp(.)r.tance of female primary parenting in the forma-
h;:s ?f our gendered identities,” and in history and anthropology,8 where em-
go mfhas'b.een placed on the historical and cultural variability of gender.
mtme h;mmm;: :::ea:;r:::n:;:izfé for developing theories of genqer thatdo
clss, eligion. s el Wh'lerences dmong women, especially race,

-~ ;m city. ile su-ch critiques should always inform our
researc prove our arguments, it would be a mistake to allow them to
detract' ract our attentu_m from gender itself as a factor of significance. Many in-
justices are experienced by women as women, whatever the differences
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Introduction: Justice and Gender

among them and whatever other injustices they also suffer from. The past
and present gendered nature of the family, and the ideology that surrounds it,
affects virtually all women, whether or not they live or ever lived in traditional
families. Recognizing this is not to deny or de-empbhasize the fact that gender
may affect different subgroups of women to a different extent and in different
ways,

The potential significance of feminist discoveries and conclusions about
gender for issues of social justice cannot be overemphasized. They under-
mine centuries of argument that started with the notion that not only the dis-
tinct differentiation of women and men but the domination of women by
men, being natural, was therefore inevitable and not even to be considered in
discussions of justice. As I shall make clear in later chapters, despite the fact
that such notions cannot stand up to rational scrutiny, they not only still
survive but flourish in influential places.

During the same two decades in which feminists have been intensely
thinking, researching, analyzing, disagreeing about, and rethinking the sub-
ject of gender, our political and legal institutions have been increasingly faced
with issues concerning the injustices of gender and their effects. These issues
are being decided within a fundamentally patriarchal system, founded in a
tradition in which “individuals” were assumed to be male heads of house-
holds. Not surprisingly, the system has demonstrated a limited capacity for
determining what is just, in many cases involving gender. Sex discrimination,
sexual harassment, abortion, pregnancy in the workplace, parental leave,
child care, and surrogate mothering have all become major and well-
publicized issues of public policy, engaging both courts and legislatures. Is-
sues of family justice, in particular—from child custody and terms of divorce
to physical and sexual abuse of wives and children—have become increas-
ingly visible and pressing, and are commanding increasing attentio.n‘f’r’o-m
the police and court systems. There is clearly a major “justice crisis” 1n
contemporary society arising from issues of gender.

Theories of Justice and the Neglect of Gender

During these same two decades, there has been a great resurgence 05
theories of social justice. Political theory, which had been sparse for a peno
before the late 1960s except as an important branch of intellectual history,
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has become a flourishing field, with social justice as its central concern. Yet,
remarkably, major contemporary theorists of justice have almost without ex-
ception ignored the situation I have just described. They have displayed little
interest in or knowledge of the findings of feminism. They have largely by-
passed the fact that the society to which their theories are supposed to pertain
is heavily and deeply affected by gender, and faces difficult issues of justice
stemming from its gendered past and present assumptions. Since theories of
justice are centrally concerned with whether, how, and why persons should be
treated differently from one another, this neglect seems inexplicable. These
theories are about which initial or acquired characteristics or positions in soci-
ety legitimize differential treatment of persons by social institutions, laws, and
customs. They are about how and whether and to what extent beginnings
should affect outcomes. The division of humanity into two sexes seems to
provide an obvious subject for such inquiries. But, as we shall see, this does
not strike most contemporary theorists of justice, and their theories suffer in
both coherence and relevance because of it. This book is about this remark-
able case of neglect. It is also an attempt to rectify it, to point the way toward a
more fully humanist theory of justice by confronting the question, “How just
is gender?”

Why is it that when we turn to contemporary theories of justice, we do not
find illuminating and positive contributions to this question? How can theo-
ries of justice that are ostensibly about people in general neglect women, gen-
d.cr, and all the inequalities between the sexes? One reason is that most theo-
rists assume, though they do not discuss, the traditional, gender-structured

family. Another is that they often employ gender-neutral language in a false,
hollow way. Let us examine these two points.

THE HIDDEN GENDER-STRUCTURED FAMILY

. lp the past, political theorists often used to distinguish clearly between

pr.lva!te" domestic life and the “public” life of politics and the marketplace,
cl:?xm.mg explicitly that the two spheres operated in accordance with different
principles. They separated out the family from what they deemed the subject
matter of politics, and they made closely related, explicit claims about the na-
t.u.xe of-women and the appropriateness of excluding them from civil and po-
litical life. Men, the subjects of the theories, were able to make the transition
back and forth from domestic to public life with ease, largely because of the
functions performed by women in the family.!® When we turn to contempo-
8



Introduction: Justice and Gender

rary theories of justice, superficial appearances can easily lead to the impres-
sion that they are inclusive of women. In fact, they continue the same “sepa-
rate spheres” tradition, by ignoring the family, its division of labor, and the re-
lated economic dependency and restricted opportunities of most women.
The judgment that the family is “nonpolitical” is implicit in the fact that it is
simply not discussed in most works of political theory today. In one way or an-
other, as will become clear in the chapters that follow, almost all current theo-
rists continue to assume that the “individual” who is the basic subject of their
theories is the male head of a fairly traditional household. Thus the applica-
tion of principles of justice to relations between the sexes, or within the
household, is frequently, though tacitly, ruled out from the start. In the most
influential of all twentieth-century theories of justice, that of John Rawls,
family life is not only assumed, but is assumed to be just—and yet the preva-
lent gendered division of labor within the family is neglected, along with the
associated distribution of power, responsibility, and privilege (see chapter 5).
Moreover, this stance is typical of contemporary theories of justice. They
persist, despite the wealth of feminist challenges to their assumptions, in their
refusal even to discuss the family and its gender structure, much less to recog-
nize the family as a political institution of primary importance. Recent theor-
ies that pay even less attention to issues of family justice than Rawls’s include
Bruce Ackerman’s Social Justice in the Liberal State, Ronald Dworkin’s Tak-
ing Rights Seriously, William Galston’s Justice and the Human Good,
Alasdair Maclntyre’s After Virtue and Whose Justice? Whose Rationality?,
Robert Nozick’s Anarchy, State, and Utopia, and Roberto Unger's Knowl-
edge and Politics and The Critical Legal Studies Movement.!! Philip Green’s
Retrieving Democracy is a welcome exception.!? Michael Walzer’s Spheres
of Justice, too, is exceptional in this regard, but, as I shall show in chapters 3
and 6, the conclusion that can be inferred from his discussion of the farnily—.—
that its gender structure is unjust—does not sit at all easily with his emphasis
on the shared understandings of a culture as the foundation of justice." Ff)r
gender is one aspect of social life about which clearly, in the United Stgtes in
the latter part of the twentieth century, there are no shared understandings.
What is the basis of my claim that the family, while neglected, is assn.tmed
by theorists of justicefYOne obvious indication is that they take mature, m.de-
Pendent human beings as the subjects of their theories without any r.nen'ﬂon
of how they got to be that way. We know, of course, that human beings de-
velop and mature only as a result of a great deal of attention and har.d v&fork, by
far the greater part of it done by women. But when theorists of justice talk

9
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about “work,” they mean paid work performed in the marketplace. They
must be assuming that women, in the gender-structured family, continue to
do their unpaid work of nurturing and socializing the young and providing a
haven of intimate relations—otherwise there would be no moral subjects for
them to theorize about. But these activities apparently take place outside the
scope of their theories. Typically, the family itself is not examined in the light
of whatever standard of justice the theorist arrives at.'*

The continued neglect of the family by theorists of justice flies in the face
of a great deal of persuasive feminist argument, as | shall explain further in
chapter 6. Scholars have cleatly revealed the interconnections between the
gender structure inside and outside the family and the extent to which the
personal is political. They have shown that the assignment of primary parent-
ing to women is crucial, both in forming the gendered identities of men and
women and in influencing their respective choices and opportunities in life.
Yet, so far, the simultaneous assumption and neglect of the family has allowed
the impact of these arguments to go unnoticed in major theories of justice.

FALSE GENDER NEUTRALITY

Many academics in recent years have become aware of the objectionable
nature of using the supposedly generic male forms of nouns and pronouns.
As feminist scholars have demonstrated, these words have most often not
been used, throughout history and the history of philosophy in particular,
with the intent to include women. Man, mankind, and he are going out of
style as universal representations, though they have by no means disappeared.
But the gender-neutral alternatives that most contemporary theorists employ
are often even more misleading than the blatantly sexist use of male terms of
rf:ference. For they serve to disguise the real and continuing failure of theo-
rists to confront the fact that the human race consists of persons of two sexes.
They are by this means able to ignore the fact that there are some socially rele-
vant physical differences between women and men, and the even more im-
p'ortant fact that the sexes have had very different histories, very different as-
signed social roles a’md' “natures,” and very different degrees of access to
Po;f.:l:n; :];z:ﬂun:g];n a}l human societies up to and including the present.
e mtthropos-—n—?}l; ty l]s):()t 3 new ;?heno_menon. Aristotle, for example,
rD oot a0t eedy to“:‘l:lud ing”—in discussions of “the human good” that
Kant cveh wrote of «al;( de women but to dfl?end on their subordination.
" rational beings as such” in making arguments that he
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did not mean to apply to women. But it was more readily apparent that such ar-
guments or conceptions of the good were not about all of us, but only about
male heads of families. For their authors usually gave at some point an explana-
tion, no matter how inadequate, of why what they were saying did not apply to
women and of the different characteristics and virtues, rights, and responsibili-
ties they thought women ought to have. Nevertheless, their theories have often
been read as though they pertain (or can easily be applied) to all of us. Femninist
interpretations of the last fifteen years or so have revealed the falsity of this “add .
women and stir” method of reading the history of political thought.!®

The falseness of the gender-neutral language of contemporary political
theorists is less readily apparent. Most, though not all, contemporary moral
and political philosophers use “men and women,” “he or she,” “persons,” or
the increasingly ubiquitous “self.” Sometimes they even get their computers
to distribute masculine and feminine terms of reference randomly.!¢ Since
they do not explicitly exclude or differentiate women, as most theorists in the
past did, we may be tempted to read their theories as inclusive of all of us. But
we cannot. Their merely terminological responses to feminist challenges, in
spite of giving a superficial impression of tolerance and inclusiveness, often
strain credulity and sometimes result in nonsense. They do this in two ways:
by ignoring the irreducible biological differences between the sexes, and/or
b}"rignoring their different assigned social roles and consequent power differ-
entials, and the ideologies that have supported them. Thus gender-neutral
terms frequently obscure the fact that so much of the real experience of “per-
sons,” so long as they live in gender-structured societies, does in fact depend
on what sex they are.

False gender neutrality is by no means confined to the realm of theory. Its
harmful effects can be seen in public policies that have directly affected large
numbers of womnen adversely. It was used, for example, in the Supreme Court’s
1976 decision that the exclusion of pregnancy-related disabilities from employ-
ers’ disability insurance plans was “not a gender-based discrimination at all”Ina
now infamous phrase of its majority opinion, the Court explained that such plans
did not discriminate against women because the distinction drawn by such plans
was between pregnant women and “non-pregnant persons.”! . -

Examples of false gender neutrality in contemporary political thf:c')ry Yvﬂl
appear throughout this book; I will illustrate the concept here by citing just
two examples. Ackerman’s Social Justice in the Liberal State 1s a book con-
taining scrupulously gender-neutral language. He breaks with this neu:rallty
only, it seems, to defy existing sex roles; he refers to the “Commander,” who
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plays the lead role in the theory, as “she.” However, the argument of the book
does not address the existing inequality or role differentiation between the
sexes, though it has the potential for doing so.” The full impact of Ackerman’s
gender-neutral language without attention to gender is revealed in his section
on abortion: a two-page discussion written, with the exception of a single
“she,” in the completely gender-neutral language of fetuses and their
“parents.”!8 The impression given is that there is no relevant respect in which
the relationship of the two parents to the fetus differs. Now it is, of course,
possible to imagine (and in the view of many feminists, would be desirable to
achieve) a society in which differences in the relation of women and men to
fetuses would be so slight as to reasonably play only a minor role in the discus-
sion of abortion. But this would have to be a society without gender—one in
which sexual difference carried no social significance, the sexes were equal in
power and interdependence, and “mothering” and “fathering” a child meant
the same thing, so that parenting and earning responsibilities were equally
shared. We certainly do not live in such a society. Neither is there any discus-
sion of one in Ackerman’s theory, in which the division of labor between the
sexes is not considered a matter of social (in)justice. In such a context,
a “gender-neutral” discussion of abortion is almost as misleading as the
Supreme Court’s “gender-neutral” discussion of pregnancy.

A second illustration of false gender neutrality comes from Derek
Phillips’s Toward a Just Social Order. Largely because of the extent of his
cox'{cerx?—rare among theorists of justice—with how we are to achieve and
maintain a just social order, Phillips pays an unusual amount of attention to
the family. He writes about the family as the locus for the development of a
sense of justice and self-esteem, of an appreciation of the meaning of reci-
procit?', of the ability to exercise unforced choice, and of an awareness of al-
ternative ways oflife.!® The problem with this otherwise admirable discussion
is that, apart from a couple of brief exceptions, the family itself is presented in
el el e
ceating” that children b Phillic' T ;" “parenta nurturance,” and “child

ps’s families become the autonomous moral
Ackerman's argument about how we arrive at social justice is in most essentials similar to Rawls’s. As

will become apparent i ;
achieving a m& in Chﬂ]:;its 5. and 8, I think such methods can be useful in challenging gender and

' >
He points out the shortcomings of the “earlier ethic of sacrifice,”

comes the ) ) s especially for women. He al: 1-
tending h'm“ Mmg ';fbn m';nh: {mep;ndence on t!xelf husbands, but at the same time blamesg i‘:,z)r
Clearly *F ahwlaf:rm]yimhe bo?; (cheoe & nc;sgof Phillips slgender'neutrality in discussing parenting is
queath wealth or poverty on their chi P‘: and 9), where paid work is “men’s” and it is “fathers” who be-

12



Introduction: Justice and Gender

agents that his just society requires its citizens to be. The child’s development
of a sense of identity is very much dependent upon being raised by “parental
figures who themselves have coherent and well-integrated personal identi-
ties,” and we are told that such a coherent identity is “ideally one built around
commitments to work and love.” This all sounds very plausible. But it does
not take account of the multiple inequalities of gender. In gender-structured
societies—in which the child rearers are women, “parental nurturance” is
largely mothering, and those who do what society regards as “meaningful
work” are assumed not to be primary parents—women in even the best of cir-
cumstances face considerable conflicts between love (a fulfilling family life)
and “meaningful work.” Women in less fortunate circumstances face even
greater conflicts between love (even basic care of their children) and any kind
of paid work at all.

It follows from Phillips’s own premises that these conflicts are very likely to
affect the strength and coherence in women of that sense of identity and self-
esteem, coming from love and meaningful work, that he regards as essential
for being an autonomous moral agent. In turn, if they are mothers, it is also
likely to affect their daughters’ and sons’ developing senses of their identity.
Gender is clearly a major obstacle to the attainment of a social order remotely
comparable to the just one Phillips aspires to—but his false gender-neutral
language allows him to ignore this fact. Although he is clearly aware of how
distant in some other respects his vision of a just social order is from contem-
porary societies,?! his use of falsely gender-neutral language leaves him quite
unaware of the distance between the type of family that might be able to
socialize just citizens and typical families today.

The combined effect of the omission of the family and the falsely gender-
neutral language in recent political thought is that most theorists are continu-
ing to ignore the highly political issue of gender. The language they use
makes little difference to what they actually do, which is to write about men
and about only those women who manage, in spite of the gendered strgctures
and practices of the society in which they live, to adopt patterns of life 'that
have been developed to suit the needs of men. The fact that human beings
are born as helpless infants—not as the purportedly autonomous aCtOFS who
populate political theories—is obscured by the implicit assumption of
gendered families, operating outside the range of the theories. To a large ex-
tent, contemporary theories of justice, like those of the past, are about men
with wives at home.
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Gender as an Issue of Justice

For three major reasons, this state of affairs is unacceptable. The first is the
obvious point that women must be fully included in any satisfactory theory of
justice. The second is that equality of opportunity, not only for women but for
children of both sexes, is seriously undermined by the current gender injus-
tices of our society. And the third reason is that, as has already been suggested,
the family—currently the linchpin of the gender structure—must be just if
we are to have a just society, since it is within the family that we first come to
have that sense of ourselves and our relations with others that is at the root of
moral development.

COUNTING WOMEN IN

When we turn to the great tradition of Western political thought with
questions about the justice of the treatment of the sexes in mind, it is to little
avail. Bold feminists like Mary Astell, Mary Wollstonecraft, William
Thompson, Harriet Taylor, and George Bernard Shaw have occasionally
challenged the tradition, often using its own premises and arguments to over-
turn its explicit or implicit justification of the inequality of women. But John
Stuart Mill is a rare exception to the rule that those who hold central positions
in the tradition almost never question the justice of the subordination of
wo.rm:n.22 This phenomenon is undoubtedly due in part to the fact that
Aristotle, whose theory of justice has been so influential, relegated women to
a sphere of “household justice”—populated by persons who are not funda-
mentally equal to the free men who participate in political justice, but inferi-
ors whose natural function is to serve those who are more fully human. The
:berﬂ traditiop, d.espite its supposed foundation of individual rights and
a:kr?,;: | :‘?gu:(llltz);, [: o::r‘::laAristotelian in this resPect than i.s generally

y ot another, almost all liberal theorists have as-
;ux:;d fthat thte “individual” who is the basic subject of the theories is the male
g e e e o women e e s

When ae o i en ore at.lons between the sexes.
findmore iluminating and p[;(s)lrz‘rlz ::0::;;8, Ef )usttncz howc.:ver, we expect to
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that apply to only half of us simply won’t do; the inclusiveness falsely implied
by the current use of gender-neutral terms must become real. Theories of jus-
tice must apply to all of us, and to all of human life, instead of assuming si-
lently that half of us take care of whole areas of life that are considered outside
the scope of social justice. In a just society, the structure and practices of fami-
lies must afford women the same opportunities as men to develop their capac-
ities, to participate in political power, to influence social choices, and to be
economically as well as physically secure.

Unfortunately, much feminist intellectual energy in the 1980s has gone
into the claim that “justice” and “rights” are masculinist ways of thinking
about morality that feminists should eschew or radically revise, advocating a
morality of care.?’ The emphasis is misplaced, [ think, for several reasons.
First, what is by now a vast literature on the subject shows that the evidence
for differences in women’s and men’s ways of thinking about moral issues is
not (at least yet) very clear; neither is the evidence about the source of what-
ever differences there might be.26 It may well turn out that any differences
can be readily explained in terms of roles, including female primary parent-
ing, that are socially determined and therefore alterable. There is certainly
no evidence—nor could there be, in such a gender-structured society—for
concluding that women are somehow naturally more inclined toward con-
textuality and away from universalism in their moral thinking, a false con-
cept that unfortunately reinforces the old stereotypes that justify separate
spheres. The capacity of reactionary forces to capitalize on the “different
moralities” strain in feminism is particularly evident in Pope John Paul II's
recent Apostolic Letter, “On the Dignity of Women,” in which he refers to
women’s special capacity to care for others in arguing for confining them to
motherhood or celibacy.?’

Second, as I shall explain in chapter 5, I think the distinction between an
ethic of justice and an ethic of care has been overdrawn. The best theorizing
about justice, | argue, has integral to it the notions of care and empathy, of
thinking of the interests and well-being of others who may be very different
from ourselves. It is, therefore, misleading to draw a dichotomy as though
they were two contrasting ethics. The best theorizing about justice is not
some abstract “view from nowhere,” but results from the carefully attentive
consideration of everyone’s point of view. This means, of course, that the? best
theorizing about justice is not good enough if it does not, or cannot readily b.e
adapted to, include women and their points of view as fully as men and their
points of view.
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GENDER AND EQUALITY OF OPPORTUNITY

The family is a crucial determinant of our opportunities in life, of what we
“become.” It has frequently been acknowledged by those concerned with real
equality of opportunity that the family presents a problem.28 But though they
have discerned a serious problem, these theorists have underestimated it be-
cause they have seen only half of it. They have seen that the disparity among
families in terms of the physical and emotional environment, motivation, and
material advantages they can give their children has a tremendous effect
upon children’s opportunities in life. We are not born as isolated, equal indi-
viduals in our society, but into family situations: some in the social middle,
some poor and homeless, and some superaffluent; some to a single or soon-
to-be-separated parent, some to parents whose marriage is fraught with con-
flict, some to parents who will stay together in love and happiness. Any claims
that equal opportunity exists are therefore completely unfounded. Decades
of neglect of the poor, especially of poor black and Hispanic households, ac-
centuated by the policies of the Reagan years, have brought us farther from
the principles of equal opportunity. To come close to them would require, for
example, a high and uniform standard of public education and the provision
of equal social services—including health care, employment training, job op-
portunities, drug rehabilitation, and decent housing—for all who need them.
In addition to redistributive taxation, only massive reallocations of resources
from the military to social services could make these things possible.

But even if all these disparities were somehow eliminated, we would still
not attain equal opportunity for all. This is because what has not been recog-
nized as an equal opportunity problem, except in feminist literature and cir-
cles, is the disparity within the family, the fact that its gender structure is itself
a major obstacle to equality of opportunity. This is very important in itself,
since one of the factors with most influence on our opportunities in life is the
social significance attributed to our sex. The opportunities of girls and
women are centrally affected by the structure and practices of family life, par-
txcularly.b.y the fact that women are almost invariably primary parents. What
nonfe.:mmlsts who see in the family an obstacle to equal opportunity have not
seen is that the extent to which a family is gender-structured can make the sex
we belong to a relativ;ly insignificant aspect of our identity and our life pros-
xo‘;f an :n-Pt:ch:dmg one. This is ?)ecause $0 r'nuch of .the soc‘ial construc-
‘ geny et. place in the family, and particularly in the institution of

‘emale parenting.
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Moreover, especially in recent years, with the increased rates of single
motherhood, separation, and divorce, the inequalities between the sexes have
compounded the first part of the problem. The disparity among families has
grown largely because of the impoverishment of many women and children
after separation or divorce. The division of labor in the typical family leaves
most womnen far less capable than men of supporting themselves, and this dis-
parity is accentuated by the fact that children of separated or divorced parents
usually live with their mothers. The inadequacy—and frequent nonpay-
ment—of child support has become recognized as a major social probiem.
Thus the inequalities of gender are now directly harming many children of
both sexes as well as women themselves. Enhancing equal opportunity for
women, important as it is in itself, is also a crucial way of improving the
opportunities of many of the most disadvantaged children.

As there is a connection among the parts of this problem, so is there a con-
nection among some of the solutions: much of what needs to be done to end
the inequalities of gender, and to work in the direction of ending gender itself,
will also help to equalize opportunity from one family to another. Subsidized,
high-quality day care is obviously one such thing; another is the adaptation of
the workplace to the needs of parents. These and other relevant policy issues
will be addressed in chapter 8.

THE FAMILY AS A SCHOOL OF JUSTICE

One of the things that theorists who have argued that families need not or
cannot be just, or who have simply neglected them, have failed to explain is
how, within a formative social environment that is not founded upon princi-
ples of justice, children can learn to develop that sense of justice they will
require as citizens of a just society. Rather than being one among many
co-equal institutions of a just society, a just family is its essential foundation.

It may seem uncontroversial, even obvious, that families must be just be-
cause of the vast influence they have on the moral development of children.
But this is clearly not the case. I shall argue that unless the first and rpost for-
mative example of adult interaction usually experienced by chi!dren is one of
justice and reciprocity, rather than one of domination and manipulation or of
unequal altruism and one-sided self-sacrifice, and unless they themse.lves are
treated with concern and respect, they are likely to be considerably hindered
in becoming people who are guided by principles of justice. Mc?re':c?ver, I
claim, the sharing of roles by men and women, rather than the division of
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roles between them, would have a further positive impact because the experi-
ence of being a physical and psychological nurturer—whether of a child or of
another adult—would increase that capacity to identify with and fully com-
prehend the viewpoints of others that is important to a sense of justice. In a
society that minimized gender this would be more likely to be the experience
of all of us.

Almost every person in our society starts life in a family of some sort or other.
Fewer of these families now fit the usual, though by no means universal, stan-
dard of previous generations, that is, wage-working father, homemaking
mother, and children. More families these days are headed by a single parent;
lesbian and gay parenting is no longer so rare; many children have two wage-
working parents, and receive at least some of their early care outside the home.
While its forms are varied, the family in which a child is raised, especially in the
carliest years, is clearly a crucial place for early moral development and for the
formation of our basic attitudes to others. It is, potentially, a place where we can
learn to be just. It is especially important for the development of a sense of jus-
tice that grows from sharing the experiences of others and becoming aware of
the points of view of others who are different in some respects from ourselves,
but with whom we clearly have some interests in common.

The importance of the family for the moral development of individuals
was far more often recognized by political theorists of the past than it is by
those of the present. Hegel, Rousseau, Tocqueville, Mill, and Dewey are ob-

vious examples that come to mind. Rousseau, for example, shocked by Plato’s
proposal to abolish the family, says that it is

as though there were no need for a natural base on which to form conventional
ties; as though the love of one’s nearest were not the principle of the love one owes

the state; as though it were not by means of the small fatherland which is the family
that the heart attaches itself to the large one.2?

I?efenders of both autocratic and democratic regimes have recognized the
political importance of different family forms for the formation of citizens.
On the one hand, the nineteenth-century monarchist Louis de Bonald ar-
gued against the divorce reforms of the French Revolution, which he claimed
had weakened the patriarchal family, on the grounds that “in order to keep the
state out of the hands of the people, it is necessary to keep the family out of
the hx'nds ?f women and children.” Taking this same line of thought in the
opposite direction, the U.S. Supreme Court decided in 1879 in Reynolds v.
Nebraska that familial patriarchy fostered despotism and was therefore intol-
18
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erable. Denying Mormon men the freedom to practice polygamy, the Court
asserted that it was an offense “subversive of good order” that “leads to the pa-
triarchal principle, . . . [and] when applied to large communities, fetters the
people in stationary despotism, while that principle cannot long exist in
connection with monogamy,”3!

However, while de Bonald was consistent in his adherence to an hierarchi-
cal family structure as necessary for an undemocratic political system, the Su-
preme Court was by no means consistent in promoting an egalitarian family
as an essential underpinning for political democracy. For in other decisions of
the same period—such as Bradwell v. Illinois, the famous 1872 case that up-
held the exclusion of women from the practice of law—the Court rejected
women’s claims to legal equality, in the name of a thoroughly patriarchal,
though monogamous, family that was held to require the dependence of
women and their exclusion from civil and political life.* While bigamy was
considered patriarchal, and as such a threat to republican, democratic govern-
ment, the refusal to allow a married woman to employ her talents and to make
use of her qualifications to earn an independent living was not considered pa-
triarchal. It was so far from being a threat to the civil order, in fact, that it was
deemed necessary for it, and as such was ordained by both God and nature.
Clearly, in both Reynolds and Bradwell, “state authorities enforced family
forms preferred by those in power and justified as necessary to stability and
order.”3 The Court noticed the despotic potential of polygamy, but was blind
to the despotic potential of patriarchal monogamy. This was perfectly accept-
able to them as a training ground for citizens.

Most theorists of the past who stressed the importance of the family and its
practices for the wider world of moral and political life by no means insisted
on congruence between the structures or practices of the family and those of
the outside world. Though concerned with moral development, they bifur-
cated public from private life to such an extent that they had no trouble rec-
onciling inegalitarian, sometimes admittedly unjust, relations founded upon
sentiment within the family with a more just, even egalitarian, social strgcture
outside the family. Rousseau, Hegel, Tocqueville—all thought the family was
centrally important for the development of morality in citizens, but all de-
fended the hierarchy of the marital structure while spurning sucha degree. of
hierarchy in institutions and practices outside the household. Pr.eferrm.g in-
stead to rely on love, altruism, and generosity as the basis for family relatxor.ls,
none of these theorists argued for just family structures as necessary for socia-
lizing children into citizenship in a just society.
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The position that justice within the family is irrelevant to the development
of just citizens was not plausible even when only men were citizens. John
Stuart Mill, in The Subjection of Women, takes an impassioned stand against
it. He argues that the inequality of women within the family is deeply subver-
sive of justice in general in the wider social world, because it subverts the
moral potential of men. Mill’s first answer to the question, “For whose good
are all these changes in women's rights to be undertaken?” is: “the advantage
of having the most universal and pervading of all human relations regulated
by justice instead of injustice.” Making marriage a relationship of equals, he
argues, would transform this central part of daily life from “a school of despot-
ism” into “a school of moral cultivation.”®* He goes on to discuss, in the
strongest of terms, the noxious effect of growing up in a family not regulated
by justice. Consider, he says, “the self-worship, the unjust self-preference,”
nourished in a boy growing up in a household in which “by the mere fact of
being born a male he is by right the superior of all and every one of an entire
half of the human race.” Mill concludes that the example set by perpetuating
a marital structure “contradictory to the first principles of social justice” must
have such “a perverting influence” that it is hard even to imagine the good ef-
fects of changing it. All other attempts to educate people to respect and prac-
tice justice, Mill claims, will be superficial “as long as the citadel of the enemy
is not attacked.” Mill felt as much hope for what the family might be as he felt
despair at what it was not. “The family, justly constituted, would be the real
school of the virtues of freedom,” primary among which was “justice, . . .
gr(?unded as before on equal, but now also on sympathetic association.”*
Mxl.l both saw clearly and had the courage to address what so many other
political philosophers either could not see, or saw and turned away from.

DCSp'it? t}le strength and fervor of his advocacy of women'’s rights, how-
ever, Mill's \de? of a just family structure falls far short of that of many femi-
?a!(s::st;:::/l?lf] :’:Sc :u:]n tir(;\le;) i;\lcl}:xding his wi'fe, Harriet Taqur. In spite of the
ition i the famils a:‘zjthe ;- t.t.e emflz_owermg effec.t of earnings on one’s po-
en’s opportunities, he balke‘:ln ;tmie t'eCt 'Of d;meStlc'rFspon?b?h‘ty " of Tabor
betweer, the sexes,. v ques l?mﬁg.t e tradltxcfnal division of labor
man’s chotoe of o pmfessmn,. v;'oman s choice of marriage was para.llel ‘to a
10 het hocbond o chi]dre‘ un :ss a;lnd ;mhl she had fulfilled ht?r obligations
clearly, however oqual the lrl, sl e shou d not undertake a‘nythmg. else. But
largely undenmines Ml egal rig! ts of husbands ar.nd wives, this position
equality fo a just scicty Hm insistence upon the' 1.mporta.mce of marital

. His acceptance of the traditional division of labor,
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without making any provision for wives who were thereby made economi-
cally dependent upon their husbands, largely undermines his insistence upon
family justice as the necessary foundation for social justice.

Thus even those political theorists of the past who have perceived the fam-
ily as an important school of moral development have rarely acknowledged
the need for congruence between the family and the wider social order,
which suggests that families themselves need to be just. Even when they have,
as with Mill, they have been unwilling to push hard on the traditional division
of labor within the family in the name of justice or equality.

Contemporary theorists of justice, with few exceptions, have paid little or
no attention to the question of moral development—of how we are to become
just. Most of them seem to think, to adapt slightly Hobbes’s notable phrase,
that just men spring like mushrooms from the earth.>® Not surprisingly, then,
itis far less often acknowledged in recent than in past theories that the family
is important for moral development, and especially for instilling a sense of jus-
tice. As I have already noted, many theorists pay no attention at all to either
the family or gender. In the rare case that the issue of justice within the family
is given any sustained attention, the family is not viewed as a potential school
of social justice.3” In the rare case that a theorist pays any sustained attention
to the development of a sense of justice or morality, little if any attention is
likely to be paid to the family.? Even in the rare event that theorists pay con-
siderable attention to the family as the first major locus of moral socialization,
they do not refer to the fact that families are almost all still thoroughly gender-
structured institutions.3°

Among major contemporary theorists of justice, John Rawls alone treats
the family seriously as the earliest school of moral development. He argues
that a just, well-ordered society will be stable only if its members continue to
develop a sense of justice. And he argues that families play a fundamental role
in the stages by which this sense of justice is acquired. From the parents’ love
for their child, which comes to be reciprocated, comes the child’s “sense of
his own value and the desire to become the sort of person that they are..”'f0
The family, too, is the first of that series of “associations” in which we partic1-
pate, from which we acquire the capacity, crucial for a sense of justice, to se€
things from the perspectives of others. As I shall show, this capacity—the ca-
Pacity for empathy—is essential for maintaining a sense of justice of the
Bawlsian kind. For the perspective that is necessary for maintaining asense of
Justice is not that of the egoistic or disembodied self, or of the dominant few
who overdetermine “our” traditions or “shared understandings,” or (to use
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Nagel's term) of “the view from nowhere,” but rather the perspective of every
person in the society for whom the principles of justice are being arrived at.
As I shall argue, the problem with Rawls’s rare and interesting discussion of
moral development is that it rests on the unexplained assumption that family
institutions are just. If gendered family institutions are not just, but are, rather,
a relic of caste or feudal societies in which responsibilities, roles, and re-
sources are distributed, not in accordance with the principles of justice he ar-
rives at or with any other commonly respected values, but in accordance with
innate differences that are imbued with enormous social significance, then
Rawls’s theory of moral development would seem to be built on uncertain
ground. This problem is exacerbated by suggestions in some of Rawls’s most
recent work that families are “private institutions,” to which it is not appropri-
ate to apply standards of justice. But if families are to help form just individu-
als and citizens, surely they must be just families.

In a just society, the structure and practices of families must give women
the same opportunities as men to develop their capacities, to participate in
political power and influence social choices, and to be economically secure.
But in addition to this, families must be just because of the vast influence that
they have on the moral development of children. The family is the primary
institution of formative moral development. And the structure and practices
of the family must parallel those of the larger society if the sense of justice is to
be fostered and maintained. While many theorists of justice, both past and
present, appear to have denied the importance of at least one of these factors,
my own view is that both are absolutely crucial. A society that is committed to
equal respect for all of its members, and to justice in social distributions of
benefits and responsibilities, can neither neglect the family nor accept family
structures and practices that violate these norms, as do current gender-based
structun;:s and practices. It is essential that children who are to develop into
adu.lts wnt‘h a strong sense of justice and commitment to just institutions spend
;zsge:;gczlni;goztnﬁ);mat;\{e lZ'eafs 11.1 ?n en\firopment in ‘which they are
spected. What is a ,child of ‘:it;:i pnntc lpl o of Jstee a"fe abl('led by and re
household with tun Full-fins wor;( is:x o learn a:out fairness in the average
very least, twice as much famil woril:rfhntsf, rlI\ e;e\;l;}i mf)ther ('1068, athe
about the value of nurturing arzld domestic fvoak i h o " e to’ l‘eam
division of labor in which fho Exhor ot} bli in a home with a traditional
that he is the wage earner 4 “oul] kf':,r subtly or not so s.ubtl.y uses the fact
child o learm st (')b' pull rank” on or to ab}JSt? his wife? What is a

esponsibility for others in a family in which, after many
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years of arranging her life around the needs of her husband and children,
a woman is faced with having to provide for herself and her children but is
totally ill-equipped for the task by the life she agreed to lead, has led, and
expected to go on leading?

In the next five chapters, I shall analyze a number of recent, influential po-
litical theories, paying special attention to women and gender. In chapter 2, 1
shall examine and rebut two claims whose validity would undercut much of
my subsequent argument. One is that justice is not a primary virtue for the
family—an intimate group that is characterized by harmony of interests and
that can reasonably be expected to be better than just. The other is the claim
that the “nature” of sexual difference renders the demand that families be just
not only unreasonable but harmful; families are naturally and necessarily un-
just. Next, in chapters 3, 4, and 5, I shall analyze a number of recent theories
that set out to answer the question, “What is just?” in very different ways. In
chapter 3, I discuss those theories that center on traditions, or on the “shared
meanings” of a culture. In chapter 4, I look at the libertarian argument that
the assets of individuals and whatever flows from them are to be regarded as
the absolute property of those individuals, such that any social redistributions
are unjust because they are violations of their rights. In chapter 5, Tturn to the
argument that reasonable principles of social justice can be arrived at only
through the deliberations of persons so situated as to be unaware of their own
particular interests in the outcome.

I shall analyze each of these types of theory from a feminist perspective—
one that treats women, as well as men, as full human beings to whoma theory
of social justice must apply. I shall show how some of them (the tradition-
based and the libertarian) are completely demolished by the imposition of this
demand, but that more egalitarian theories, though unsatisfactory as they
stand, have considerable potential for the development of a fully humanist
theory of justice. What impedes this potential from being developed, how-
ever, is the adherence to that dichotomizing of public from private spheres
that, as we saw earlier, tends to lead to the exclusion of marriage and the fam-
ily from most discussions of justice. Thus, in chapter 6, 1 show how argu-
ments that have been developed primarily by feminists, but to which others
have contributed, expose the artificial nature of the dichotomy between the
sphere of private, domestic life and that of the state and marketplace. Once
Wwe see that the separation of private from public is largely an ideo.logical con-
struct, having little relevance to actual human social life, we will see more
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clearly not only the potential but also the necessity for applying the standards
of justice to the family.

In the last two chapters, I show that the family in the specific forms in
which it exists in our society is not just, and then suggest how it might be-
come more just. Chapter 7 consists of an argument, grounded in current
empirical evidence, that gender-structured marriage and family life as prac-
ticed in the United States today are far from meeting most currently ac-
cepted standards of social justice. It provides evidence for the view sketched
at the outset of this introductory chapter—that gender-structured marriage
is an institution that makes women economically and socially vulnerable.
Finally, chapter 8 contains some suggestions for public policy changes that
might substantially alleviate the present injustices of gender. I make use of
some of the best methods of thinking about justice that I have looked at in
previous chapters. And I take seriously into account the fact that the social
significance of sexual difference is a contentious issue in our society. My
proposals, centered on the family but also on the workplace and other social
institutions that currently reinforce the gender structure, will suggest some
ways in which we might make our way toward a society much less structured
by gender, and in which any remaining, freely chosen division of labor by
sex would not result in injustice. In such a society, in all the spheres of our
lives, from the most public to the most personal, we would strive to live in
accordance with truly humanist principles of justice.
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The Family:
Beyond Justice?

The substantial inequalities that continue to exist between the sexes in our
society have serious effects on the lives of almost all women and an in-
creasingly large number of children. Underlying all these inequalities is
the unequal distribution of the unpaid labor of the family. Feminists who
speak out against the traditional, gender-structured family are often un-
fairly attacked for being “anti-family.” Some who have been so attacked
have seemingly capitulated to these accusations and reverted to an
unreflective defense of the family.! Others have responded more posi-
tively, stressing the ongoing need for feminists to “rethink the family”?
and arguing that the family needs to be just. Moreover, these goals are nec-
essary not only for the sake of women—though the injustice done to them
is cause enough for challenging the gender-structured family—but for the
sake of social justice as a whole.

In this chapter, I shall take up two different kinds of argument, both leading
to the conclusion that to insist that families be internally just is misguided.
These arguments have recently been made in widely read and much-praised
books: Michael Sandel’s Liberalism and the Limits of Justice and Allan
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Bloom’s The Closing of the American Mind ? In the first type of argument, it
is claimed that the family is “beyond” justice in the sense of being too ele-
vated for it. In Sandel’s view, the family is not characterized by the circum-
stances of justice, which operate only when interests differ and goods being
distributed are scarce. An intimate group, held together by love and identity
of interests, the family is characterized by nobler virtues. In the second type
of argument, the family is held to be “beyond” justice in the sense that “na-
ture” dictates its hierarchical structure. Bloom acknowledges frankly that the
division of labor found within the gender-structured family is unjust, at least
by prevailing standards of justice, but holds it to be both grounded in nature
and necessary. A great deal of attention has been paid to Sandel’s and
Bloom's books; both are cherished by antiliberals. The former has flourished
within academic circles and the latter, a popular best-seller, largely outside of
them. However, it is testimony to the antifeminist climate of the 1980s that,

with one notable exception, their claims about justice and the family have
been virtually ignored.*

Justice and the Idealized Family

The notion that justice is not an appropriate virtue for families was most
clearly expressed in the past by Rousseau and Hume. It is currently important
because, as we have seen, it seems to be implicit, from their sheer disregard
for family life and most aspects of gender, in the work of most contemporary
theories of justice. It is rarely argued explicitly these days, but such a case is
?resented by Michael Sandel in his critique of John Rawls’s liberal theory of
justice, and I shall focus on this argument here. But first, let us take a brief
look :‘;t the positions of Rousseau and Hume, On this, as on some other com-
p‘lex issues, Rousseau argues more than one side of the issue. Some of the
time, l.\e justifies his conclusion that the governance of the family, unlike that
of .po¥xtical society, need not be accountable to its members or r;:gulated by
pr.mc:ples. of justice by appealing to the notion that the family, unlike the
wider society, is founded upon love. Thus unlike a government ,he says, the
father of a family, “in order to act right, . . . has only to consul; his hea’rt.”S
]l:eplis:eau conclu‘de.s that women can, without prejudice to their well-being,
! th ruled within the family and denied the right to participate in the
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realm of politics, where their husbands will represent the interests of the fam-
ily unit.

Hume argues similarly that the circurnstances of family life are such that
justice is not an appropriate standard to apply to them. He begins his discus-
sion of justice by pointing out that in situations of “enlarged affections,” in
which every man “feels no more concern for his own interest than for that of
his fellows,” justice is useless, because unnecessary. He regards the family as
one of the clearest instances of such enlarged affections, in which justice is in-
appropriate because “all distinction of property be, in a great measure, lost
and confounded. . . . Between married persons, the cement of friendship is
by the laws supposed so strong as to abolish all division of possessions; and has
often, in reality, the force ascribed to it.”6 The message is similar to
Rousseau’s: the affection and unity of interests that prevail within families
make standards of justice irrelevant to them.

In his critique of Rawls, Sandel explicitly takes up and builds on Hume’s vi-
sion of family life, in order to make the case that there are important social
spheres in which justice is an inappropriate virtue. A central piece of his argu-
ment against Rawls, which he presents as a case against liberal accounts of
justice in general, is based on a denial of Rawls’s claim that justice is the pri-
mary moral virtue.” This claim depends on the assumption that human soci-
ety is characterized by certain “circumstances of justice.” These include,
first, the condition of moderate scarcity of resources, and second, the fact
that, while persons have some similar or complementary needs and interests,
they also have “different ends and purposes, and . . . make conflicting claims
on the natural and social resources available.”8 Does Rawls think the circum-
stances of justice apply within families? It seems—although he has not held
consistently to this position—that he is one of the few theorists of justice who
do. As I shall show in chapter 5, he goes on to dssume, rather than to argue,
that the family “in some form” is just. But it is clear from both his statement of
this assumption and his initial inclusion of the family as part of the “basic
structure of society” that (in A Theory of Justice, at least) he does not consider
the family to be outside the circumstances of justice.

Sandel, however, argues that Rawls’s claim for the primacy of justice is un-
dermined by the existence of numerous social groupings in which the cir-
cumstances of justice do not predominate. Among such groupings, charac-
terized by their “more or less clearly-defined common identities and shared
Purposes,” the family “may represent an extreme case.”® He argues tbat t.he
existence of such associations refutes in two respects Rawls’s claim that justice
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is the first or primary virtue of social institutions. First, he agrees with Hume
that in such “intimate or solidaristic associations . . . the values and aims of
the participants coincide closely enough that the circumstances of justice pre-
vail to a relatively small degree.” In “a more or less ideal family situation,”
spontaneous affection and generosity will prevail.!® Second, not only will jus-
tice not be the prevailing virtue in such associations, but if they were to begin
to operate in accordance with principles of justice, an overall moral improve-
ment would by no means necessarily result. Instead, the loss of certain “'no-
bler virtues, and more favourable blessings’” could mean that “in some cases,
justice is not a virtue but a vice.”!! Given such a possibility, the moral primacy
of justice is demonstrated to be unfounded. Instead of being the primary vis-
tue, as Rawls claims, in some situations justice is “a remedial virtue,” called
upon to repair fallen conditions.!2

In both its eighteenth- and its twentieth-century manifestations, the argu-
ment that human associations exemplified by the family challenge the pri-
macy of justice rests, in two respects, on faulty foundations. It misapprehends
what is meant by the claim that justice is the first or primary virtue of social in-
stitutions; and it idealizes the family. When Rawls claims the primacy of jus-
tice, he does not mean that it is the highest or noblest of virtues. Rather, he
means that it is the most fundamental or essential. This is implied by the
simile he employs on the opening page of A Theory of Justice:

Justice is the first virtue of social institutions, as truth is of systems of thought. A
theory however elegant or economical must be rejected or revised if it is untrue;

likewise laws and institutions no matter how efficient and well-arranged must be
reformed or abolished if they are unjust.”?

In fhe same way that theories can have qualities other than truth, some of
which—brilliance or social utility, for example—might be more’ elevated
than mere truth, so can social institutions have other moral qualities, some
of whici_\ might be more elevated than mere justice. The point is that justice
take's primacy because it is the most essential, not because it is the highest

of virtues. In fact, Rawls states explicitly his belief that there are moral prin:
Elples and sentiments that are higher and nobler than justice. He refers to
‘supererogatory actions,” such as “acts of benevolence and mercy, of hero-
ism and self-sacrifice,” as stemming from “higher-order moral se’ntiments
that serve to bind a community of persons together.”* He also indicates on
se.vcral occasions that the members of families do commonly exhibit such
higher moral virtues in relation to one another. But he considers that only
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saints and heroes, not ordinary persons, can consistently adhere to such
standards of morality, which can require considerable sacrifice of self-
interest, narrowly construed.!* Furthermore, it is clear that, in Rawls’s view,
such moralities of supererogation, while they require more than the norms
of right and justice, do not in any way contradict them. This is so both be-
cause their aims are continuous with these principles but extend beyond
what they require and because such moralities need to rely upon the princi-
ples of justice when the claims of the goods they seek conflict.!¢ Thus jus-
tice is first or primary among virtues in that such admittedly higher forms of
morality depend upon it, both conceptually and in practice, in ways that it
does not depend upon them.

When these points are taken into consideration, we can see that both the
argument against the moral primacy of justice and that against justice as a
central virtue for the family lose their force. The morality that often prevails
in communities or associations that are governed in large part by affection,
generosity, or other virtues morally superior to justice is a form of supereroga-
tion; individuals’ narrowly construed interests give way to their concern for
common ends or the ends of others they care about a great deal. Neverthe-
less, it is essential that such higher moral sentiments and actions, within the
family as well as in society at large, be underwritten by a foundation of justice.
Justice is needed as the primary, meaning most fundamental, moral virtue
even in social groupings in which aims are largely common and affection
frequently prevails.

We can learn more about why justice is a necessary virtue for families by
examining the second flaw in Sandel’s argument, which is that it relies upon
an idealized, even mythical, account of the family. The picture drawn is, in
fact, very close to Rawls’s example of a circumstance in which he too agrees
that justice is superfluous: “an association of saints agreeing on a common
ideal.”!7 But viewed realistically, human associations, including the family, do
not operate so felicitously. And a theory of justice must concern itself not
with abstractions or ideals of institutions but with their realities. If we were to
concern ourselves only with ideals, we might well conclude that wider human
societies, as well as families, could do without justice. The ideal society would
Presumably need no system of criminal justice or taxation, but that does not
tell us much about what we need in the world we live in. .

The vision of the family as an institution far above justice pays too little at-
tention to what happens within such groupings when, as is surely common,
they fail to meet this saintly ideal. Even a brief glance at the example that
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Hume regards as the paradigm setting for the exercise of moral virtues nobler
than justice should serve to make us less than comfortable with his and
Sandel’s dismissal of the need for justice in such settings. The unity of the
eighteenth-century family—enshrined in the ideology of the time and re-
vived in the 1970s by family historians!8—was based on the legal fiction of
“coverture.” The reason that, as Hume puts it, “the laws supposed. . . the ce-
ment of friendship [between married persons] so strong as to abolish all divi-
sion of possessions,” was that upon marrying, women became legal
nonpersons. Contrary to what Hume’s words suggest, the common law did
not institute the shared or common ownership of the property of spouses.
Rather, it automatically transferred all of a wife's personal property—as well
as control over, and the income from, her real property—into the hands of
her husband. As John Stuart Mill was later to put it: “the two are called ‘one
person in law,’ for the purpose of inferring that whatever is hers is his, but the
parallel inference is never drawn that whatever is his is hers.”? Hume and
others justified coverture by reference to the “enlarged affections” and unity
of the family. This same idealized vision of the family as “the place of Peace;
the shelter, not only from all injury, but from all terror, doubt, and division,” as
John Ruskin depicted it, was central to the arguments made by the opponents
of married women’s rights in the nineteenth century.2® But we must realize
that questions of distributive justice were not considered important in the
context of this type of family because not only the wife’s property but her
body, her children, and her legal rights belonged to her husband. To revert in
the late twentieth century to this account of family life in order to argue that
the circumstances of justice are not so socially pervasive as liberals like Rawls
think they are is not only grossly ahistorical. It does not allow for the fact that
the account was a myth, and a far from harmless one. It served as the ideology
that veiled the injustice called coverture.

What this example can teach us about justice and the family is that while it
is quite possible for associations to appear to operate according to virtues no-
bler than justice, and thus to be morally preferable to those that are just just,
we need to scrutinize them closely before we can conclude that this is really
the‘cas?. In particular, we need to ask whether their members are entitled to
their fair shares of whatever benefits and burdens are at issue when and inso-
far as the circumstances of justice arise—when interests or ends conflict and
some. Tesources are scarce (as tends to happen at least some of the time, ex-
cept in co'mmunities of saints with common ends). Thus even if wives never
had occasion to ask for their just share of the family property, due to the gen-
30



The Family: Beyond Justice?

erosity and spontaneous affection of their husbands, we would be unable to
assess the families in which they lived from a moral point of view unless we
knew whether, if they did ask for it, they would be considered entitled to it. It
is not difficult to imagine the kind of response that would have been received
by most eighteenth-century wives if they had asked for their just shares of the
family property! This should make us highly skeptical of reliance on the
supposedly higher virtues embodied by such institutions.

It is clear from the facts that I pointed to in chapter 1, and shall later give a
more thorough account of, that Sandel’s argument against the primacy of jus-
tice also depends on a highly idealized view of the contemporary family. “En-
larged affections” are by no means the only feelings that occur, and are acted
upon, in families. Since the 1970s, it has been “discovered” that a great deal
of violence—rmuch of it serious, some of it fatal—occurs within families. Our
courts and police are increasingly preoccupied with family assault and with
the sexual abuse of weaker family members by more powerful ones. The fam-
ily is also an important sphere of distribution. In the “more or less ideal family
situation,” Sandel says, the appeal to fairness is “preempted by a spirit of gen-
erosity in which I am rarely inclined to claim my fair share,” and “the ques-
tions of what I get and what I am due do not loom large in the overall context
of this way of life.”?! The implication seems to be that there are not likely to
be systematic injustices. No account is taken of the fact that the socialization
and role expectations of women mean that they are generally more inclined
than men not to claim their fair share, and more inclined to order their priori-
ties in accordance with the needs of their families. The supererogation that s
expected in families often occurs at women's expense, as earlier ideologists of
the family were well aware; Ruskin continues his vision by exhorting women
to be “enduringly incorruptibly good; instinctively infallibly wise . . ., not for
self-development but for self-renunciation.”??

In fact, many social “goods,” such as time for paid work or for leisure, phys-
ical security, and access to financial resources, typically are unevenly distrib-
uted within families. Though many may be “better than just,” at least most of
the time, contemporary gender-structured families are ot just. But they need
to be just. They cannot rely upon the spirit of generosity—though they can
still aspire to it—because the life chances of millions of women and children
are at stake. They need to be just, too, if they are to be the first school.s of
moral development, the places where we first learn to develop a sense of jus-
tice. And they need to be just if we are even to begin to approach the equality
OfOIJIJortunity that our country claims as one of its basic ideals.

31



JUSTICE, GENDER, AND THE FAMILY

It seems to be assumed by those who have held the position I have been
criticizing that justice somehow takes away from intimacy, harmony, and
love. But why should we suppose that harmonious affection, indeed deep
and long-lasting love, cannot co-exist with ongoing standards of justice?
Why should we be forced to choose and thereby to deprecate the basic and
essential virtue, justice, by playing it off against what are claimed to be
higher virtues? We are surely not faced with such a choice if, viewing
human groupings like the family realistically, we insist that they be con-
structed upon a basis of justice. For this need not mean that we cannot also
hope and expect more of them. We need to recognize that associations in
which we hope that the best of human motivations and the noblest of virtues
will prevail are, in fact, morally superior to those that are just just only if
they are firmly built on a foundation of justice, however rarely it may be in-
voked. Since this is so, the existence of associations like families poses no
problem for the moral primacy of justice. If they normally operate in accor-
dance with spontaneous feelings of love and generosity, but provide justice
to their members when, as circumstances of justice arise, it is needed, then
they are just and better than just. But if they do not provide justice when
their members have reason to ask it of them, then despite their generosity
and affection, they are worse.

Thus, it is only when the family is idealized and sentimentalized that it can
be perceived as an institution that undermines the primacy of justice. When
we recognize, as we must, that however much the members of families care
about one another and share common ends, they are still discrete persons
with their own particular aims and hopes, which may sometimes conflict, we
must see the family as an institution to which justice is a crucial virtue. When
we rt?cognize, as we surely must, that many of the resources that are enjoyed
v‘nthm the sphere of family life—leisure, nurturance, money, time, and atten-
?mn, to mention only a few—are by no means always abundant, we see that
justice has a highly significant role to play. When we realize that women, es-
pecially, are likely to change the whole course of their lives because of their
family commitments, it becomes clear that we cannot regard families as anal-
ogous to other intimate relations like friendship, however strong the affective
t::;::%h:i t:‘zr‘:;:; ;:?g' l:ef And now that it cannot be assumed, as it was
SO r life, we must ta.lke accou'nt c.>f the'fac‘:t that the de-

‘ .calg permanence of far‘mhes renders issues of justice within them more
z::tmt:;: ;\;et;t':; ::;t:lti:st;selﬂsacriﬁce 'and altruism tjor justice in the

ve before one's very eyes, without one’s con-
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sent and to the great detriment of those one cares most about, would perhaps
be better labeled lack of foresight than nobility.

The Unjust Family as Natural and Socially Necessary

While in Rousseau’s idealized vision of family life, dependent, secluded,
and subordinated wives could rely on their husbands’ loving care and protec-
tion, he at times recognized the folly of trusting this account of family life. In
his own fictional depictions, husbands and fathers fall far short of this ideal;
they frequently neglect, abuse, and abandon those they are supposed to take
care of.2> Rousseau himself sent all his children off to foundling homes,
against his wife’s will. However, in spite of his own recognition of the fragility
of the myth on which it was based, he could see no alternative to the depen-
dent position of women that he regarded as imposed by nature. The “very law
of nature,” in Rousseau’s view, leaving men uncertain of the paternity of the
children they are expected to maintain, dictates that women are “at the mercy
of men’s judgments.”?* In Book S of Emile, having described in detail
Sophie’s careful preparation for a life of coquettish subordination to the mul-
tiple needs and whims of her husband, Rousseau frankly admits the injustice
of it all:

As she is made to obey a being who is so imperfect, often so full of vices, fmd al-
ways so full of defects as man, she ought to learn early to endure even injustice and
to bear a husband’s wrongs without complaining. It is not for his sake, it is for her
own, that she ought to be gentle. The bitterness and the stubbornness of women
never do anything but increase their ills and the bad behavior of their husbands.?*

Thus, nature necessitates women'’s subjection to men, and the imperfections
of men’s nature necessitate the reinforcement of women’s natural propensity
for enduring injustice. The good of society and the continuation of the spe-
cies make inevitable the rigid division of labor between the sexes and the sub-
ordination of women. Rather than delving further into Rousseau’s reasons for
believing this to be the case, let us now turn to the same argument as it ap-
pears in Allan Bloom’s 1987 version. For two main reasons, it is important to
pay attention to Bloom’s variety of antifeminism: it is a strongly articulated,
though somewhat extreme, version of notions that have considerable.c.ur-
rency in powerful circles these days; and Bloom, because of his own political
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agenda, admits freely that the maintenance of sex roles in the family is incon-
sistent with liberal-democratic standards of justice.

The ostensible theme of Bloom’s The Closing of the American Mind is
that American liberal democracy is disintegrating because its universities
are failing to educate the young elite. Without the education in rational
thinking that can be provided only by serious study of the great books of
Western philosophy and literature, young people are aimlessly wandering
in the chaos of relativism—tolerance gone wild—that plagues our society.
A major enemy, in Bloom’s account of what has gone wrong since the early
1960s (when he thinks things were still basically on track), is feminism. For,
while “nature should be the standard by which we judge our . . . lives,” femi-
nism is “not founded on nature,” defying as it does women’s natural biologi-
cal destiny.? Feminism is much to blame both for undermining the prestige
of the great books and for hastening the decline of the already beleaguered
family.

Bloom’s arguments on both issues depend on completely unsubstantiated
statements of alleged “fact.” We are told, for example, that even in “relatively
happy” homes, “the dreariness of the family’s spiritual landscape passes be-
lief,” that “central to the feminist project is the suppression of modesty,” that
“there are two equal careers in almost every household composed of edu-
cated persons under thirty-five,” and that, due to feminist activism, “offensive
authors” are being expunged from college courses or included only to dem-
onstrate the great books’ distorting prejudices about women.2” No evidence is
cited for these or other such general allegations, which many of us who live in
familif:s, are active in the feminist movement, struggle to maintain our ca-
reers in the context of unequal family demands, or teach the great books
know -to be preposterous. The fact that Bloom’s book, with its multiple inac-
curacies and its disdain for evidence, topped the New York Times” nonfiction
:le:::?:ir list throughout the. summer of 19.87 is, to my way of thinking, the

tsign yet that there is indeed something wrong with American higher
education.
. r‘: :f“:;:,i:;;:::;ng;me?; abf)ut the flecline. of the f?mily, there appear
“the intermediary ) o ter-av an-just ve(;smn of it. He wr'lt'es of the family as
least some others’; .t}.;exeb gte:n me:'l an :;ozlen }mquahﬁed concern for at
ment oams co‘mte.r o r}:oﬁonpe ng individualism. But most of his argu-
o8, who could nt oo be He a?SUi;lCS thaf me“n are by. r.lature selﬁsb
cfolur antmyone it \ imagined as having u.nc.guahﬁed concern
emselves. The problem, as Bloom sees it, is that “women are
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no longer willing to make unconditional and perpetual commitments on un-
equal terms.” Arguing that feminism has eroded the family by its resistance to
traditional sex roles, he says that it “ends, as do many modern movements that
seek abstract justice, in forgetting nature and using force to refashion human
beings to secure that justice.”?®

Closely following Rousseau throughout his argument, he claims that if
women refuse to be full-time mothers, men will refuse to be fathers at all, be-
cause they will no longer be gaining enough of what they expect from family
life to have any commitment to it. Nature, according to Bloom, makes mother-
hood entirely different from fatherhood. Men have no natural desire or need
for children. But women naturally want children, and therefore must take care
of them. In order to get their children’s fathers to support them while they do
this, women must charm men into marriage (largely by withholding sex), and
then must cater to their needs and take care of them. Recognizing the natural
basis of their dependence, women should not develop careers, for this causes
struggle and threatens family unity. They must accept the fact that “nothing
can effectively make most men share equally the responsibilities of childbear-
ing and child-rearing.” Bloom acknowledges that, by the egalitarian standards
of modernity, this inequality of women is unjust.?® But the writers of the great
books all knew it to be natural and therefore necessary, which is why, by
Bloom’s own admission, they are all sexist. The only ones who do not seem to
agree with Bloom about the proper role of women are either not great (Mill) or
did not mean what they said (Plato).

As Bloom says, feminist scholars during the last fifteen years or so have
challenged many of the works that make up the tradition of what one has wit-
tily called “malestream thought.”3® But the sexism of the great books has not
been wantonly, angrily, and arbitrarily assaulted, as Bloom would like his read-
ers to think. It has been carefully argued about. Feminists have brought the
test of rational thought to what the great books have said about women and
the family, and in many cases shown their assumptions to be unfounded and
their arguments irrational. We have not, as Bloom alleges, gone on to con-
clude that these authors are worthless thinkers, to be relegated to the intellec-
tual junkheap. We have, however, insisted that it would be wrong (not least
because it is intellectually dishonest) to continue to teach their works as
though they did not believe such things, or as though their statements about
women were aberrations that can be conveniently forgotten because they

' .'He does not explain how feminists have used force in pursuit of their aims. By chaining themselves to
railings, or by learning self-defense, perhaps?
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have no effect on the “important” things the philosophers had to say. We have
faced up to the challenge of learning what we can from great minds of the
past and teaching it to our students, when most people in our society are no
longer prepared to think about women in the ways they did.

What might happen if Bloom’s complaint that feminism has undermined
the teaching of the great books were transformed into policy? Would existing
ferninist criticisms, however rational, be banned? If so, would women (who
would soon begin again to raise similar questions and to make similar objec-
tions) have to be forbidden from both teaching and studying in institutions of
higher education? Who knows to what lengths we might have to go in order
to protect the sexism of Aristotle, Rousseau, and Nietzsche from rational
scrutiny. The world of Margaret Atwood’s The Handmaid’s Tale, in which
women, as reproductive vessels, are no longer taught to read or write, might
well be the logical conclusion of Bloom’s train of thought.3! From his point of
view, there would appear to be nothing wrong with women’s being unedu-
cated, as long as they were dependent upon men and relatively powerless
within the family, as he recommends.

Like many other antifeminists, Bloom relies heavily on “nature” and espe-
cially on reproductive biology to argue for the rationality and necessity of tra-
ditional sex roles. As we have seen, he uses the old trick of making child rear-
ing by males look absurd by fusing it with male childbearing. He says that
nature dictates, via female lactation, that women must stay home with chil-
dren. Stooping to puerile humor, he remarks that paternity leave is “contrived
and somewhat ridiculous,” since the law cannot make male nipples give
mil!:.’z He does not seem to realize that the great majority of infants in the
United States are at least partly bottle-fed, that nursing an infant is only a tiny
part of raising a child, that flexibility of working and child-care conditions can
allow wage-earning mothers both to breast-feed their infants and to share the
care of them equally with fathers.

Bloom does not want to realize any of these things, of course. His funda-
:1;;\':1&1 :azet;ga;nst iferfxinist a.ttempts to share more fairly the unpaid respon-
here th: wh:) l :!;lus)i'nl: stsh:: it underr’r’nnes masculinity. “Here,” he says, “1'5

s nasty.” (He means, of course, that the impli-

cations of feminism turn nasty; to my way of thinking it is his argument that
gets rather nasty at this point.) He continues:

xhu;sz\:ls :il; men——thf:ir ambitious, warlike, protective, possessive character—
mantled in order to liberate women from their domination.
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Machismo—the polemical description of maleness or spiritedness, which was the
central natural passion in men’s souls in the psychology of the ancients, the pas-
sion of attachment and loyalty—was the villain, the source of the difference be-
tween the sexes. . . . With machismo discredited, the positive task is to make men
caring, sensitive, even nurturing, to fit the restructured family. . . . Anditis indeed
possible to soften men. But to make them “care” is another thing, and the project
must inevitably fail 3

The reason it must fail, he alleges, is that men cannot be forced to give up
their natural selfishness, especially at a time when women are being more
selfish. I need not go into just how wrong Bloom is about the ancients’ view of
male spiritedness; Martha Nussbaum has shown far better than I could how
many of them, including those Bloom judges to be the best, believed that the
needs of society required that such passions be modified.>* But it is important
to discuss his reliance upon what is natural.

“Nature,” Bloom states, “should be the standard by which we judge our
own lives and the lives of peoples. That is why philosophy . . . is the most im-
portant human science.”5 But what on earth, we must ask, is “nature”? And
how is philosophy to help us discover it? It is unfortunate that Bloom is so
contemptuous of Mill, who made arguments well worthy of his consideration
about the political uses and abuses of nature and the natural.*¢ One of the
major sources of irrationality, Mill says, is that these words are sometimes
used to mean the way things would be without human intervention and
sometimes to mean the way things ought to be, as though the two are some-
how synonymous. These words, Mill argues, have been used with such con-
fusion and such proliferation of meanings that they have become “one of the
most copious sources of false taste, false philosophy, false morality, and even
bad law.”37 As we have seen, much of past and present feminism has dealt
extensively with the subject of how “nature,” and biological determinism in
particular, has been used to oppress women.

Bloom, despite his reverence for philosophy, seems to feel no need to make
arguments about what nature is or why it is good. He uses the words nature
and natural—words crucial to his book’s potential coherence, ina multitude
of different ways, without ever defining them.” Unlike some scholars, such as
Ruth Bleier and Anne Fausto-Sterling, who have given much thought to the

"One of the first uses in the book gives us an immediate clue to its author’s misogyny: in the Prefacekvo{e
learn that “nature, not the midwife” is the cause of the delivery of babies (p. 20). Where, we might afs -
t}}e mother? One of the oddest uses comes on p. 105, where Bloom blames the sexual re\folutlon a:i‘dbezmt;
nism for producing “an odd tension in which all the moral restraints governing nature dlsappeareh', uthsat
did nature.” It is difficult to see why any tension should result from the lack of restraints on something
has disappeared.

37



JUSTICE, GENDER, AND THE FAMILY

matter,38 he seems quite confident that he knows where the “natural” (which
in this context seems to mean “biological”) differences between the sexes
begin and end. Yet he persists in the belief that child rearing as a whole. is
“naturally” women’s responsibility. “Biology forces women to take Tnatermty
leaves,” he pronounces. And he greets with sarcasm and deprecation w‘c‘>m-
en’s claim that we ourselves should have a major say in what constitutes fhe
feminine nature.”" Frequently falling into the fallacious way of thinking
that Mill warns against, Bloom never confronts all the things that contempo-
rary people, or even the Greeks, would have had to give up to return to na-
ture, in the sense of letting biology take its course. He ridicules liberals whose
concern for the natural environment leads them to protest the extinction of
the snail darter, but who also defend the right to abortion. However, he has
nothing to say about the fact that modern medicine and innumerable other
life-preserving and life-enhancing aspects of modern life are manifest depar-
tures from the notion that biology is destiny. Most of the time, it is difficult to
discern any consistent meaning in Bloom’s references to “the natural,” ex-
cept that it is whatever preserves the dominance of the white male elite and
enables its members, by philosophizing, to come to terms with their own
mortality.

Ultimately, the only comprehensible way to read Bloom’s book is the
same way he wants us to read the Republic. According to Bloom, who ig-
nores all reasoning to the contrary, Plato made the ridiculous proposal that
the elite women should be treated equally with the men only in order to
demonstrate the impossibility of his entire project. Bloom’s own book
about education purports, on one level at least, to be about the preserva-
tion of liberal democracy. But he is really, of course, a vehement defender
of aristocracy. Among the reasons for his contempt for today’s students is
his (unfounded) belief that their instincts are wholly egalitarian: “When-
ever they meet anyone,” he alleges, “considerations of sex, color, religion,
family, money, nationality, play no role in their reactions.” (Doubtless,
both most of the students and the administrators of the colleges and uni-
versities now fraught with racist and sexist conflict might like to be reas-
sured by Bloom’s words, but the evidence before their eyes belies them.)
His own belief in an aristocracy based on race, sex, and other natural indi-
cators of “excellence” is evident over and over again in the book, such as

.HF says of the “recent feminist discussion” of the differences between men and women that “the
feminine nature isa m

i i ystery to be worked out on its own, which can now be done because the male
claim to it has been overcome.”
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when he remarks—seemingly with deliberate intent to insult—that the
black students in the major universities “have, by and large, proved indi-
gestible,” or when he explains that white males still predominate in the
natural sciences because it is only there that standards of excellence have
not been eroded by affirmative action policies.*!

As we should expect, The Closing of the American Mind can be read
coherently only as a Straussian text, its superficial meaning veiling a deeper
message.” It has obvious parallels in subject matter, and even in its ordering,
with Plato’s Republic. Here, as with Plato, the treatment of sexual relations
and the family is of critical importance in unlocking the author’s real mean-
ing. Bloom does not take the risk, as he thinks Plato does, of “joking” about
how women can be equal. Perhaps he fears that—as he thinks Plato was until
the Straussian interpretation, and still is by most of us—he will be misread as
meaning what he says. Instead, Bloom thinks he has shown that the equality
of women would be impossible, ridiculous, unnatural, and socially devastat-
ing. By liberal democratic standards, then, a fundamental injustice must re-
main at the very foundation of the society. But this, more clearly than any-
thing else, must show that all the other pretensions to human equality are
equally doomed, the whole egalitarian enterprise of modernity misguided,
and aristocracy vindicated.

For those of us who are still attached to democracy, to an egalitarian lib-
eralism, and to feminism, Bloom’s conclusions need hold no fearful por-
tents. For the egalitarian family is not an absurd impossibility, but rather a
necessary component of the society that we want to build. The things that
make traditional families unjust are not matters of natural necessity, as re-
actionaries like Bloom would like to have us believe. There is surely noth-
ing in our natures that requires men not to be equal participants in the
rearing of their children. Bloom says they won’t do it because they are nat-
urally selfish. Even if he were right, which I very strongly doubt, since
when did we shape public policy around people’s faults? Our laws do not
allow kleptomaniacs to shoplift, or those with a predilection for rape to
rape. Why, then, should we allow fathers who refuse to share in the care of
their children to abdicate their responsibilities? Why should we allow the

"This method of political philosophizing originated with the work of Leo Strauss, who taught at

the University of Chicago in the post~World War Il years. The method depends h_eaVll)’ on thehl?e:\u?f
that all the great books of Western philosophy are written with two levels of meaning, one °f_‘;] 1K ]'S
easily accessible, the other—almost always containing a highly inegalitarian message—accesst eb?" l)(,
to the learned few, the “men of excellence.” Not surprisingly, there are few female or blac
Straussians.
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continuance of the peculiar contract that marriage has become, in which
legal equality is assumed but actual inequality persists because women,
whether or not they work for wages, are considerably hampered in devel-
oping skills or economic security, being caught up in doing the great bulk
of the family’s unpaid work? Why should we allow an injustice that is
clearly harming large numbers of children, as well as women, to persist at
the foundation of our political order?



Whose Traditions?
Which Understandings?

The past decade has witnessed the renewed appeal of traditional values and
traditional culture. In particular, and in part in reaction to feminism, it has
included an attempt to restore or recover the traditional family, perceived as
a lost or dying institution. Some prominent examples include the Family
Protection Act introduced into Congress in 1981, one of whose clauses
would have prohibited the use of federal funds to question traditional sex
roles, and the pope’s 1988 statement that a woman’s vocation is either
motherhood or celibacy.!

Appealing to tradition and grieving for its loss has been evident in popular
periodicals and rhetoric and more academic works. These range from a full-
Page advertisement for Good Housekeeping magazine in the New York
Times, glorifying the “traditional” woman, and George Bush’s stress in the
1988 presidential campaign on the family and its “traditional values,” to pop-
ular academic books such as Christopher Lasch’s Haven in a Heartless
World, Robert Bellah’s Habits of the Heart, Edward Shils’s Tradition, and, as
discussed in the previous chapter, Allan Bloom'’s The Closing of the Ameri-
can Mind.2 Shils is particularly explicit about the connections between tradi-
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tion and the patriarchal family.? At the extreme, “traditional” marriage has
been invoked to argue against both the legal recognition of rape within mar-
riage and the provision of shelters for battered wives.”

Contemporary with this general nostalgia for tradition has been the paral-
lel movement in some theories of social justice toward reliance upon tradi-
tions, or “shared understandings.” This has been closely linked with a sus-
tained assault on liberal moral and political theories that attempt to invent or
to formulate principles of justice from positions that the traditionalists regard
as outside particular social contexts. Focusing their attacks primarily on the
work of John Rawls, a number of these theorists, known as “communi-
tarians,” have argued that attempts to disengage moral or political theories
from the thinking of actual people living at specific times and in particular
communities are doomed to failure or irrelevance.® In place of such theories,
they aim to construct theories of justice by interpreting some combination of
our traditions, the values latent or deeply rooted in our communities, or the
meanings or understandings we share.

There is a ghostly element to the debate between liberals and communi-
tarians, since the latter—including Alasdair MacIntyre, Michael Sandel, and
Charles Taylor—have not yet come up with any kind of developed theory.
Michael Walzer, who has developed a theory of justice, is only in part a
communitarian, though he is similarly critical of Rawls’s approach to justice.
His reliance on “shared meanings” or “understandings” is in some respects
akin to communitarian ideas and, as I shall argue in this chapter, shares some
of their problems.” Whereas the implications of most communitarian argu-
ments are reactionary and inegalitarian, however, Walzer interprets shared
me.anings or understandings in ways that lead to the defense of far more egali-
tfman conclusions. And whereas Maclntyre thinks that in contemporary
times we have become incoherent, share no moral understandings, and need
to redisco.ver philosophical traditions that have been lost, Walzer thinks that
communities of ordinary people do have shared understandings, though they
m?y be latent and need to be brought fully to consciousness. He sees this
bringing forth of latent meanings as the task of the social critic.

Thtsa;?i; :;g“l;i tx::‘i'b.oth these ways of thinking have se_rious deficiencies.
itions” and the “shared understandings” approach are

Opposing the enforcement of rape laws against husbands, Alaska Senator Paul Fischer said in 1985:“1

don't know h aE ;
in the old ow Y;l“ w:\{e !:asexual act and call it forcible rape in a marriage situation. . . . I still believe

funding “so-<alled ‘homes' for rriage.”* U.S. Senator Gordon Humphrey (N.H.) argued in 1980 against

battered women,” on the ds that “
b JORE y grounds that “the federal
missionaries who would war on the traditional family or on local vah:es?”;m government should nt
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both incapable of dealing with the problem of the effects of social domination
on beliefs and understandings. They therefore prove to be useless or distort-
ing ways of thinking when we include women as fully human subjects in our
theorizing about justice or try to assess gender by the standards of justice. But
a number of feminist theorists and scholars of moral development have come
to look on communitarianism as an ally in their struggle against what they see
as a masculinist abstraction and emphasis on justice, impartiality, and univer-
sality. They see such theories and conceptions of the self and its relation to
context and community as more akin than theories of justice and rights to
women’s moral needs and concerns.8 As the argument of this chapter shows,
feminists need to be wary of such alliances.

Rationality and Justice in the Context of Traditions

Defenders of traditions make different kinds of claims about their signifi-
cance. Some claim that adherence to traditions is necessary if our lives are to
be grounded and to have coherence, or that it helps to prevent us from feeling
alienated and empty. While agreeing with them, Maclntyre makes much
stronger claims. He says that only by turning to and immersing ourselves in
the knowledge of traditions—specifically, those that form the background to
Western culture—can we achieve sound reasoning about justice. He accuses
three centuries of theorists of liberal individualism of having failed to come
up with any “coherent rationally defensible statement” of their point of view,
citing as evidence their continued disagreements about specific issues.” And
he promises to provide better answers. By immersing himself in traditions
and studying the narrative of their histories, by evaluating them in relation to
one another, he claims to be able to come up with the rational answers we
need when we confront, in many situations in life, the question, “What am [
to do?”10

In his 1981 book, After Virtue, Maclntyre aims to show that we must turn
to what he calls “the classical tradition” of ethics, revolving around the con-
cept of the virtues, if we are to be rescued from what he regards as the inco-
herence of modern moral language and practice. In contrast with liberal
theories that value “the capacity to detach oneself from any particular stand-
point or point of view,”!! what characterizes the ethics of tradition, centered
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on Aristotle, is its thorough rootedness in the context of a particular social
order. Specific social roles are the most fundamental assumptions on which
the traditions build, and their ethics center on the virtues that are necessary
for the performance of these roles.

More recently, in his 1988 book, Whose Justice? Which Rationality?
Maclntyre promises to address that crucial question left unanswered in his
earlier defense of a tradition-based morality of the virtues. He will, he says,
supply “an account of what rationality is, in the light of which rival and in-
compatible evaluations of the arguments of After Virtue could be adequately
accounted for.”'2 After a lengthy exposition of the history of three ethical tra-
ditions he finds, after a few sentences of argument, that Thomas Aquinas’s
synthesis of the Aristotelian and the Augustinian Christian traditions best ex-
emplifies rationality and justice. As he admits, he has arrived, at the end of the
book, at the starting point for his own moral theorizing. Presumably another
book will follow.

In spite of its unfinished nature, MacIntyre’s work has become an influen-
tial defense of tradition-based thinking about social justice. It is treated, in
some circles at least, as a worthy critique of contemporary liberalism. Most of
those who discuss it seem far more interested in its methodology than in its
political implications. Few reviewers or critics have confronted the pervasive
elitism of MaclIntyre’s defense of tradition as a basis for justice, and its equally
pervasive sexism has scarcely been mentioned.!® In fact, one moral philoso-
pher has suggested that MaclIntyre be recognized as an “honorary woman,”
because of the contextuality of his ethics.!* I shall offer here a much-needed
critique, showing how a primarily feminist analysis can serve to uncover a
more general and basic problem of this way of thinking—its incapacity to deal
critically with the fact and the effects of domination.

Maclntyre’s language in both After Virtue and Whose Justice? is a clear
case of the false gender neutrality that [ exposed and explained in chapter 1.
He writes of “men and women,” or “he or she,” in contexts where to do so is
patentl)'r absurd. He uses these terms, for example, when discussing the quest
of clasgcal Athenian citizens for riches, power and prestige, although in fact
P.stheman women were not citizens with access to any of these things. Occa-
snopaﬂy, where the use of gender-neutral terms might seem so absurd as to
strike even the most insensitive reader, Maclntyre reverts to the use of men,
boy's, and he.'s Sometimes in his discussions of Aristotle’s conception of the
pw‘:lt;:’rzdfeag:z:i Zo“:}l‘osel'y intertwines rc,:,ferences to “the good man” or “he”

e virtuous person,” “the human individual,” or “he or
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she” that one is left with the impression that it is his conscious intention to
make the reader forget about the exclusionary nature of Aristotle’s views
about who could lead “the good life for a human being.”'6 Maclntyre uses
these terms to discuss Aristotle’s question, “What is the good life for man?” in
spite of the fact that Aristotle’s answer to this question was a life that he
thought women (as well as slaves and manual workers) were necessarily ex-
cluded from, and one that depended in large part on the performance by
these excluded people of subordinate functions.!” Again, in the context of the
Adam and Eve story and Augustine’s conception of the will, Maclntyre per-
sistently employs gender-neutral language, even though Christian (especially
Catholic) theology has assigned to Eve the primary blame for the fall from
grace. The same thing happens all through his discussion of Aquinas’s the-
ory, even though he notes in passing that “in the household and family struc-
tures of which he knew everyone else acted as the agent of the male head of
household.”18

This use of gender-neutral language in the discussion of traditions and
societies in which sex difference was a central and determining feature that
Justified the subordination of women continues throughout MacIntyre’s re-
cent work. It is particularly striking in a passage in which he presents human
life as a narrative, in which each character’s role is largely predetermined.
Given this, he says, unless children are educated into the virtues through
being told the stories of their moral tradition, they will be left “unscripted,
anxious stutterers in their actions as in their words.” And what stories are
these? Stories “about wicked stepmothers, lost children, good but mis-
guided kings, wolves that suckle twin boys, youngest sons who receive no in-
heritance but must make their own way in the world and eldest sons who
waste their inheritance on riotous living and go into exile to live with the
swine.” These are the stories that teach children “the cast of characters . . .
in the drama into which they have been born and what the ways of the wor'ld
are.”!® Despite his use of the gender-neutral word children, MacIntyre fails
entirely to notice that the vast preponderance of the cast is male, and that
the only explicitly female characters mentioned are a wicked stepmpther
and a suckling wolf. Faced with this choice of roles—human but wicked,
Nurturing but bestialized—surely girls are more likely to be rende.red
“unscripted, anxious stutterers” by being subjected to than b}’ Eemg
deprived of such stories. For these stories, as well as many other's in “our
mythology, are themselves basic building blocks of male dominaftlox?. .

Why should we expect to find rationality and justice embodied in tradi-
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tions? And how are we to determine which traditions best represent justice
and rationality? As we shall see, MacIntyre does not provide satisfactory or
consistent answers to these questions, even within the framework of his own
theorizing. One of the most serious problems of his theory issues from his
claim that traditions are best tested when, often because of social change,
they confront what he calls “epistemological crises,” which are marked by the
“dissolution of historically founded certitudes.”?® For he fails to provide an
account of the rationality of the traditions on which his theory relies that re-
sponds to one of the most serious epistemological crises of our time: the chal-
lenge of feminism, which has resulted from the full realization by some of us
of the extent to which “our” theories and traditions are deeply infused with
patriarchalism. Indeed, as I shall show, the tradition that, according to
Maclntyre, provides us with the best account of justice and rationality com-
pounds the misogyny and sexism of two of the traditions in Western culture
that have been most hostile to the idea of the full humanity of women.

First, let us look at how Maclntyre thinks we are to evaluate against each
other the claims to rationality and justice of the various traditions. He does
not claim that all traditions have embodied rational enquiry, much less that
they have done so equally. In some instances, he acknowledges, those En-
lightenment thinkers who dismissed tradition as “the antithesis of rational
enquiry” were in the right.?! How, then, are we to judge among them which
tradition is more rational than others? MacIntyre’s argument about how we
can find justice and rationality “embodied” in social and intellectual tradition
is “essentially historical. To justify,” he says, “is to narrate how the argument
has gone so far.”22 In order to do this, we need to be able to understand the ar-
g}xments of the traditions in their historical context. The bulk of Whose Jus-
tice? Which Rationality? traces three traditions, each part of the background
culture of our own culture, each of which MacIntyre takes to exemplify “the
concept of tradition-constituted and tradition-constitutive rational enquiry,”
and each of which has argued with and/or been allied or synthesized with at
least one of tl"le others.?? They are the Aristotelian tradition, with its origins in
}jlor?\er and its culmination in Aquinas; the tradition of Augustinian Chris-
tlax.nty; a'md. the blending of Calvinist Augustinianism with Renaissance
grr;s::;:’lirxxenﬁi}:‘t) :eéir:; )thlt\:lI tra;iition o]f the Scottish E_.nligh.tenment (ul-
in antagomiom to 2 st wa sa:)cf tr}llt.yrf‘ a sohclali‘ns tl'.nat !1berahsm, founded
dition. It is of course his least p);efene:in o 'as’ e ‘ts'el'f’ becomeatra

. , and his account of it is both perfunc-
tory and distorted.
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After nearly four hundred pages of historical narrative, Maclntyre finds it
necessary to remind the reader, in the last few pages of the book, that what he
is after is an account of which tradition best embodies justice and rationality.*
This is a necessary reminder since in presenting his account of the three tra-
ditions, MacIntyre has not engaged in the sort of discussion of their major ar-
guments that he then tells us is required, if we are to be able to evaluate them;
he barely scratches the surface of any such questions. He does tell the reader,
mostly in the last, brief chapter, how this should be done. But his account of
how we are to arrive at justice and rationality, and thence to resolve difficult
moral issues, is fraught with serious problems.

Traditions mature, improving their accounts of justice and practical ratio-
nality, Maclntyre argues, at times of social change. At such times, traditions
are tested, and “a tradition becomes mature just insofar as its adherents con-
front and find a rational way through or around those encounters with radi-
cally different and incompatible positions.” Here, he stresses the importance
of being ready to concede that the conceptual resources of one’s tradition are
inadequate, and of being sensitive to the distortions that may occur when one
tries to encompass theses from another tradition into one’s own. It is, he says,
part of the nature of traditions that their adherents cannot know in advance,
whatever their own convictions, in what condition their tradition will emerge
from such conflict.5 At the same time, Maclntyre stresses the impossibility
of trying to evaluate, or decide among, traditions by trying to get outside
them. “We have learned,” he says, “ . . . that the resources of adequate ration-
ality are made available to us only in and through traditions.” To be outside all
traditions is “to be a stranger to enquiry, . . . in astate of intellectual and moral
destitution.”26 But how is one to begin? If one can think rationally only from
the standpoint of tradition, but is confronted by the claims of rival traditions,
which tradition is it rational for one to adopt? N

Here, Maclntyre gives an extraordinarily subjectivist response: “The ini-
tial answer is: that will depend upon who you are and how you understand
yourself” (emphasis added).?” Not only the resolutions but the montal pr’ob~
lems themselves will vary with the historical, social, and cultural sxtuaflon,
and with the history of belief and attitude, of each particular person. So fl’l:st a
person decides, or perhaps discovers, often with “a shock of recognition,” on
this basis, of what tradition “his or her life so far forms an intelligible par .
He or she is then required, by the demands of rationality, both to engage in
the ongoing arguments within that tradition and to test his or her rel.a.tlonsl?np
to this particular tradition by engaging in the arguments of that tradition with
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one or more of its rivals. The latter task not only necessitates the acquisition
of a “second first language” but also requires “a work of the imagination
whereby the individual is able to place him or herself imaginatively within the
scheme of belief inhabited by those whose allegiance is to the rival tradition,
so as to perceive and conceive the natural and social worlds as they perceive
and conceive them.”?® Only by first adopting a tradition, and then engaging
in such argumentative dialogue, such conversation between traditions, can

one come to a satisfactory and defensible account of justice and practical
rationality.

Some of the problems with this tradition-based theory of justice are ofa
general nature.” Before we even reach the stage of confronting these prob-
lems, however, we encounter one that is particularly clear when we approach
the theory from a feminist perspective. This is MacIntyre’s entirely
subjectivist account of how “we” find an intelligible and justifiable tradition
to which we can respond. He suggests that “the individual educated into self-
knowledge of his or her own incoherence [be invited] to acknowledge in
which of these rival modes of moral understanding he or she finds him or her-
self most adequately explained and accounted for.”3¢ MaclIntyre, though he
describes himself in the first chapter as an Augustinian Christian, pronounces
by the last chapter that it is the Thomistic tradition whose rationality he has
found best confirmed by its encounters with other traditions. In it he finds

‘ First, Macln?yre is careful to insist that in order to engage in dialogue, one does not really adopt the
bellcl? or .standpox.nt of the adherents to a rival tradition; one merely pretends to, as an actor impersonates,
lsi;:a st;r:cgc;n the \iolcelz of;la cl:aractt;r {(Whose Justice? p. 395). And he must insist on this, because he has ear-
of what kvtenrz;c ea:; ;' tl8 at g;n}nnely toadopt the standpoi{lt of a tradition thereby commits one to its view
Whons fovre ?an 3g7e an ,hm' s0 committing one, {,)rohlzbits one from adopting any rival standpoint”
(W hose Just p- 367 [emphasis added]). But doesn't this completely subvert the point of dialectic be-

n traditions, and cqntradlct the argument that in such an encounter an adherent of one might become
conglcr;ceddof the superior rationali.ty of the other? (Whose Justice? pp. 387-88 and chap. 20, passim.)
- a{:’)\u; f‘:;:lglica rl:‘dactlar‘ltyre g?stlgates liberal‘s, operatix}g outside of traditions, for failure to reach agree-
o avout Tundar en tispecn ic m<l)ra] questions, he himself fails even to engage in sustained argument
O that‘:)ence mc:ltil:s ons, rlt‘\uch ess come up with answers. If he were to do so, it would surely become
s ooy e Irac tlon maﬁl a’},? the most rational answer to one moral problem, and another tradition a
o raona answe :s 0 ;;o}:isecr;sﬁhz;ieoﬁ st;relg:o reason to belieYe that any one tradition will have all the
ample, Whost Justice? pp. 1-4. 335—35. of modernity, and especially liberals, for such failure see, for ex-
mor&ﬁﬂ‘)eang:;af;?sn c?: s:::ind tl‘)f the :‘ook. {p. 393), he rerpinds us of the importance of such contemporary
ditions hove s as consc :ttl ious }? d)vechor} and affirmative action, yet still fails to indicate just what his tra-
context of varioe h'aditiono suc ls<‘:;x.sswns. The only spegﬁc issue that comes up recurrently, in the
erty precede or follow fromsc’i'm Aﬂ" irtue and Whose Justice? is that of whether rights to private prop-
imporance, the problem i hl:\ctuﬁlml‘s of distributive justice. This is of course a moral issue of the greatest

itions’ a,nswers it Tteee ac "t)'{e never really engages the question itself, or debates the various
traditio . ms extraordinary, in the context of contemporary moral issues of the magni-

tude of i ’

juce < m t:;:eir‘:;n::co; :(l))tr})‘mon, tthhat l;/laclntyre s central examples of epistemological crises that
or . : I e

political oncs. Whoe Tumers 3623.‘:23. eological, metaphysical, and scientific, not primarily moral or
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himself “most adequately explained and accounted for.” Certainly, most
twentieth-century men would not agree. However, women—at least those of
us whose understanding of who we are centers on or even includes the state-
ment “I am a woman” —will be even more obviously confounded by the set
of traditions Maclntyre presents in his book and by his general argument
about arriving at justice and moral reasoning by encounters with such tradi-
tions. Let us now look from a woman’s point of view at some of the traditions
Maclntyre finds preferable to liberalism.

Whose Traditions?

Maclntyre presents, most of the time, a benign portrait of the three tradi-
tions he prefers to liberalism, and of the societies in which they were embed-
ded. This starts with the Homeric world view, which he evaluates differently
from many who have studied it. According to him, the wars fought by the Ho-
meric heroes were to protect and bring prosperity to their households and
local communities, whose members therefore all benefited from their warrior
elites’ virtues of physical strength, courage, intelligence, and prosperity. He is
only momentarily puzzled by the paradox raised by this rather one-sided in-
terpretation of Homer—that in order to achieve contentment and prosperity
both for themselves and for those left at home, the heroes “pursue a course
whose characteristic end is death.”3! Other interpretations of Homer, in
which the hero’s own success and immortal fame are recognized as the driv-
ing forces, do not raise any such paradoxes.2 Though MacIntyre emphasizes
the connection of role and status with privileges and duties, his benign inter-
pretation de-emphasizes both the social hierarchy of heroic societies and the
heavy sanctions that reinforced it.3* Those who stayed at home, and their
points of view, are virtually ignored.

This is particularly noticeable the few times that MacIntyre mentions Ho-
meric women. “Andromache and Hector, Penelope and Odysseus are friends
(philos),” Maclntyre asserts, “as much as are Achilles and Patroclus,” but he
does not point out here that this indicates no necessary similarity between the
two relationships, since to call someone a friend in the Homeric context
could simply indicate kinship.3* He acknowledges that women’s virtues were
different from men’s, consisting primarily in their physical attractions and
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their fidelity. But he does not confront the fact that wormen’s virtues were de-
fined in relation to men, whereas men’s virtues were not defined in relation
to women. Neither does he see that this entails no possibility of equality, or
friendship based on equality, between the sexes. Mortal women appear most
often in Homer as causes of conflict between men or armies, or as part of the
booty. For a clearer picture than MacIntyre provides, we must turn to M. L
Finley, who writes:

There is no mistaking the fact that Homer fully reveals what remained true for the
whole of antiquity, that women were held to be naturally inferior and therefore
limited in their function to the production of offspring and the performance of
household duties, and that the meaningful social relationships and the strong per-
sonal attachments were sought and found among men.*

As for the rest of the social hierarchy, MacIntyre does not mention the free
members of the non-elite classes, who could not possess the virtues no matter
what they did. When he writes that “the word areté . . . is in the Homeric
poems used for excellence of any kind,” the reader must provide the caution
“except excellence in any activity not valued by the male elite.” It is not until
his later chapter on classical Greek society, wishing to make it appear more
egalitarian, that MacIntyre makes explicit the fact that “virtue” and “honor”
in Homer are the virtue of and the honor due to a warrior king.3¢ Slaves,
Maclntyre admits, were not much better off than the dead, but he defines
them as “outside the heroic community.” Having defined the community so
as to exclude its slaves, he claims that the Homeric virtues were those qualities
that protected and furthered the interests of the community as a whole.

Even with slaves excluded, this interpretation of heroic Greece as a
communitarian culture with a tradition of shared values is not convincing.
W}fat evidence is there that the warrior kings fought their wars and cultivated
their virtues primarily for the sake of the community and its households,
rather than that the household was viewed largely as the economic and repro-
ductive base for wars fought primarily to bring glory, wealth, and immortal
fame to the heroes? If Odysseus’s success as a warrior was for the sake of his
:_lz)useho}d a.nd ccjmmunity, why did he sPend ten. years on the journey home

m a nine-year-long war? Was the Trojan War itself really embarked on for
the s'ake of the warriors” households and kinship groups, or was it rather an es-
se:ntxally masculine war of revenge for the honor of a king, who had been
slighted by his wife’s defection? Maclntyre neither asks m,n answers such
questions. But other commentators, such as M. 1. Finley, A. W. H. Adkins,
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and Nancy Hartsock, freely acknowledge that the Homeric epics depict a so-
ciety in which most people were perceived as existing for the sake of the male
elite, and in which what are presented as “the virtues” were reserved for these
few.

The core problem with Maclntyre’s account of Homeric society lies in his
accounts of all the societies in which his traditions flourished. It is his failure
to ask: “By what ethical standard can its entire social structure be defended?”
At one point he comes close to asking this vital question, when he compares
the evaluative rules and terms of the Iliad to the rules of a game, such as
chess. This analogy, he admits, is dangerous as well as illuminating, because
games are played for a number of purposes. Surely the implication is that
these purposes must themselves be subject to ethical scrutiny, which would
seem especially called for when the “game” requires a social structure of hier-
archy and domination. Having raised the problem, however, MacIntyre im-
mediately dismisses it:

There is nothing to be made of the question: for what purpose do the characters in
the Iliad observe the rules that they observe and honour the precepts which they
honour? It is rather the case that it is only within their framework of rules and pre-
cepts that they are able to frame purposes at all.

For Maclntyre, this very feature of the heroic ethic makes it vastly preferable
to the stance of “some modern moral philosophers” who value “the capacity
to detach oneself from any particular standpoint or point of view, to step back-
wards, as it were, and view and judge that standpoint or point of view from the
outside. In heroic society there is no ‘outside” except that of the stranger.”%’
It is important to recognize that Maclntyre’s cavalier dismissal of the im-
portance of objectivity in ethics is clearly linked to the fact that he assumes
that if “we” were members of heroic society, we would be heroes. Asking
“what relevance can [the heroic virtues] possess for us?” since “nobody now
can be a Hector or a Gisli,” he gives no thought to the far greater probability,
if one were transported back, of being not a hero but, though not a stranger,
an outsider to his or her culture’s highest virtues—a slave, an ordinary male
member of the underclass, or (more probably still) a woman. This is why he
can be so dismissive of what he calls the “outside” point of view, which takes
into account the viewpoint of those excluded from the dominant group. But
it seriously damages his reliance on the Homeric ethic and, as we shall see, on
the other traditional ethics on which he depends for his theory of justice. If it
is the case, as MaclIntyre claims, that “heroic society is still inescapably a part
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of us all ”38 then we must confront the fact that its ethic reflected not “shared
values” but the dominance of a male warrior elite. Given this, it is especially
urgent that we evaluate both the society and its ethic from the points of view
of all its members.

This is equally the case with classical Greek society. It is particularly impor-
tant with Aristotle’s ethics, central to the tradition that MacIntyre thinks can
rescue us from the mires into which, he alleges, contemporary moral philoso-
phy has led. He concludes in After Virtue that “the Aristotelian tradition can
be restated in a way that restores intelligibility and rationality to our moral and
social attitudes and commitments.”>® And in Whose Justice? he takes the
equally strong stand that “the importance of other subsequent moral and po-
litical philosophies will turn on whether they do or do not impugn, vindicate,
or correct and supplement Aristotle’s answers to Plato’s questions.”* Here
again, Maclntyre does not confront the pivotal fact that “the good life” not
only excludes but depends upon the exclusion of the great majority of people,
including all women.

What does MacIntyre find so compelling about the Aristotelian ethic?
First, that it rejects the false distinction between fact and value, and equates
the good with the realization of man’s essential nature. It presupposes “some
account of the essence of man as a rational animal and above all some account
of the human telos.” To act in accordance with its virtues enables us “to
realise our true nature and to reach our true end. To defy them will be to be
frustrated and incomplete, to fail to achieve that good of rational happiness
which it is peculiarly ours as a species to pursue.” Maclntyre indicts the En-
lightenment for, among other things, rejecting any such teleological view of
human nature. Second, he values the Aristotelian tradition’s functional con-
cept of a man, rooted in particular forms of social life: “according to that tradi-
tion to be a man s to fill a set of roles each of which has its own point and pur-
pose: member of a family, citizen, soldier, philosopher, servant of God.”
Again, it was the Enlightenment’s error to reject this concept, instead consid-
ering it a form of liberation to conceive of man “as an individual prior to and
apart from all roles.”4!

Asin his. discussion of the heroic ethic, here too Maclntyre de-emphasizes
the centrality of sexism and elitism in the tradition whose modern relevance
he hopes to establish. And in neither book does Maclntyre confront what he
asa modern {\ristotelian must confront—the far-ranging implications of the
1r.\herent sexism and elitism of the Aristotelian ethic.*2 On the one hand,
aided by falsely gender-neutral language, he writes much of the time as if
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when Aristotle used the term anthropos (“human being”) he really did mean
it inclusively.** He also says that the scope of justice in the post-Homeric city-
state necessarily was “the whole life of the community of a polis,” and that it
and the other virtues were aimed at securing “not merely the goods of this or
that form of activity, but also the overall good of the polis.” “The soundness of
a particular practical argument, framed in terms of the goods of excellence,”
he claims, “is independent of its force for any particular person.”* The im-
pression left by these phrases, and reinforced by the use of gender-neutral
language, is that all were at least eligible to participate in such a life and such a
good. How else might the soundness of an argument be “independent of its
force for any particular person,” regardless of whether that person was man or
woman, slave or free, manual worker or leisured man?

But of course this impression is false. And so, some of the time, MacIntyre
writes in direct contradiction to it. He acknowledges that the ordering of
goods in the polis was hierarchical, as when he explains that some goods were
“valued only for their own sake” and others “only . .. valued as means to
some further good,” or when he says that in Aristotle’s universe “each level of
the hierarchy provides the matter in and through which the forms of the next
higher level actualize and perfect themselves.”** It is, we might add, this hier-
archy of things and persons, and the goods they produce, that makes Aristotle
describe farmers, craftsmen, and day laborers as “necessary conditions” for
but not “integral parts” of the best city-state.* In After Virtue, Maclntyre
briefly mentions the fact that many categories of people were excluded from
what Aristotle calls “the good life for man.” He writes:

What is likely to affront us—and rightly—is Aristotle’s writing off of non-
Greeks, barbarians and slaves, as not merely not possessing political relation-
ships, but as incapable of them. . . . [C]raftsmen and tradesmen constitute an in-
ferior class, even if they are not slaves. Hence the peculiar excellences of the
exercise of craft skill and manual labour are invisible from the standpoint of
Aristotle’s catalogue of the virtues.*’

He completely omits the fact that, in addition to these groups of men, all
women were excluded by Aristotle from “the good life.” In Whose Justice?,
noting feminist critique of Aristotle, he does briefly discuss the issue, but his
response is totally unsatisfactory, even within the context of his own theory.
Maclntyre points out that Aristotle’s meritocratic theory of political justice
“‘mfortunately” depends on his belief that farmers, artisans, merchants, and
women cannot exercise the virtues “necessary for participation in the active

53



JUSTICE, GENDER, AND THE FAMILY

life of the best kind of polis.”*® But he does not explain how a modern Aristo-
telian might overcome this rather large problem. In fact, although the Aristo-
telian tradition, as presented by Maclntyre, is supposedly aimed at the human
good, only those whose productive, reproductive, and daily service needs are
fully taken care of by others, and who are therefore free to engage in the high-
est goods—political activity and intellectual life—are regarded as fully
human. This would seem to be a philosophy in need of some considerable ad-
aptation, if it is to be relevant in the late twentieth century! Sometimes
Maclntyre seems to be aware of the seriousness of the problem, as when he
says: “It is crucial to the structure of Aristotle’s extended argument that the
virtues are unavailable to slaves or to barbarians and so therefore is the good
for man.” But just a few pages later, giving no reasons, he refers to Aristotle’s
“indefensible defence of slavery” as a part of his theory “whose rejection need
not carry any large implications for our attitudes to his overall theory.”* It is
by no means clear why this should be so, especially since Aristotle’s concep-
tions of the human telos and the good life present serious problems not only
for slaves but for the vast majority of people.

In Whose Justice? Maclntyre tries to rectify the “mistake” that Aristotle
made in excluding women from citizenship. He does not explain how this ex-
clusion is connected with the claims made in Aristotle’s biological writings
that women are “a deformity, though one which occurs in the ordinary course
of nature,” and that their very existence is due only to the need for men to be
reproduced sexually, so that their (superior) form can be kept separate from
their (inferior) matter.5 Moreover, his response to the problem of the specifi-
cally feminist challenge to Aristotle and the Aristotelian legacy is quite inade-
quate. Arguing that women can be included, “without denying [Aristotle’s)
central claims about the best kind of polis,” he suggests that it would require
their occupational and social roles to be restructured in a way that was incon-
ceivable to Aristotle, but was “envisaged . . . by Plato.”s!

Ma,lclntyre’s appeal to Plato presents several serious problems. First,
Pl?to s radical proposals about women were made only for those in the ruling
.ehte of an ideal society that both he and Aristotle thought was impracticable
in the re‘al world. Second, Plato’s restructuring of the roles of the guardian
women in t}.le Republic was intrinsically connected with his abolition of the
g::;a(;:nf;’:])’-s;?is iuardian rﬁen and women are “mate.d” for el.lgenic
. h;g: w;lzrtlh are not’;xh.oxived to be _attached t{) their own chll.dren,
Clcily tejocd p]ato':z are. This is why Aristotle, having con'51dered it, ex-

rgument about women.?* Clearly, given Catholic
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teachings about marriage and sexuality, MacIntyre the Thomist is even less in
a position to adopt Plato’s abolition of the family as a solution to Aristotle’s
“mistake” about women. The third problem is that, both in the chapters con-
cerning Aristotle and throughout the rest of the book, Maclntyre clearly as-
sumes the continuance of the nuclear family, thereby totally undermining his
appeal to Plato’s solution.>*

The last problem with MacIntyre’s solution, which is also a problem with his
dismissal of Aristotle’s defense of slavery, is that it takes no account of the extent
to which Aristotle’s entire conception of what constitutes “the good life” de-
pends on the exclusion from it of the great majority of people. As Maclntyre
makes clear, the “supreme good” for a human being, according to Aristotle,
consists in the combination of virtuous moral and political activity with con-
templative enquiry.> And though his tone is different in the case of the exclu-
sion of manual workers than in the case of women and slaves, Aristotle makes it
clear that all those who participate in the performance of those necessary but
inferior functions such as domestic management, child rearing, and the pro-
duction of daily necessities cannot live this life of excellence. The kind of
redistribution of tasks that MacIntyre suggests as a solution to the problem of
the exclusion of women and laborers is simply not acceptable within an Aristo-
telian framework. For it would result in a citizenry that, because partly occu-
pied with domestic and other manual work, would not be able (as the free and
leisured citizens Aristotle envisages would be) to focus entirely on politics and
intellectual activity—his “highest life for ahuman being.” Not only his concep-
tion of this highest life but his conception of the type of rationality that is re-
quired in order to participate in it depend on the performance of all the other
functions of life—its “necessary conditions”—by persons who do not share in
this rationality nor in the virtues required of citizens.

Maclntyre says that he rejects Aristotle’s metaphysical biology. But he does
not adequately address the problem that then faces him, as an Aristotelian
who rejects the belief that not only the nonhuman natural world but also the
vast majority of human beings are naturally intended to be the providers of
productive and reproductive services for the few. A modern Aristotelian must
confront the issue of how “the good life for man” is to be redefined once it is
assumed that the differences established by social hierarchies of dominance
and submission are not natural, and are ethically indefensible. Once “the
good life” is really understood to mean the good human life, it must be seen
to encompass vast aspects of life that are not considered even a part of the
subject matter of an ethics that still rests on sexist and elitist assumptions. It
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must, in the absence of slaves and largely dehumanized workers, discuss how
the products and services necessary for human life can be provided in the
context of the good life. Likewise, with women not functionally defined by
their biology, the raising of children to the point where, and in a way that, they
will be able to lead good lives becomes itself necessarily a part of discussion of
the good life.

While Maclntyre does not ignore the family, he lists “the making and sus-
taining of family life” among practices such as playing games and following in-
tellectual pursuits.> But this blurs the difference between essential and elective
practices and neglects two important facts. First, if it were not for the childbear-
ing, nurturance, and socialization that have taken place within the family, there
would be no people to live the good life. Second, throughout recorded history,
the institution and practices of the family have been so structured as to render it
virtually impossible for women, who have primarily performed these essential
human functions, to participate in what men have defined as “the good life for
man.” Maclntyre’s works ignore children and their rearing. Strikingly, not one
of those persons whom he lists as exemplars of the virtues was a participating
parent.’” Despite his insistence that we think in terms of a complete human
life—“a concept of a self whose unity resides in the unity of a narrative which
links birth to life to death as narrative beginning to middle to end”8—his moral
subjects, like those of most ethical theories, are apparently born directly into
adulthood. And so, in spite of his usage of “men and women” and “he and
she,” Maclntyre—like the traditions he celebrates—ignores a great deal of
what most women since Homeric times have contributed to the human good:
the bearing of children and the raising of them to the point where they have the
qualities required of human moral subjects, capable of choosing their own
mode of the good life, and living it.!

Maclntyre’s eventual conclusion in Whose Justice? is that Thomas
Aquinas’s synthesis of Aristotle with Augustinian Christianity offers the best,
the most defensible account of justice and practical rationality. Thomism is

“Maclntyre names St. Benedict, St. Francis of Assisi, St. Theresa, Frederick En.

g , ot X gels, Eleanor Marx, Leon
:;O:;Z ’ﬁ&ﬂasm;:‘ Malf!t‘. The only one who was a parent at all, Trotsky, was permanently separated from
qua o threl::g h§:15 era very short marriage. It does hot seem that Maclntyre considers Harriet Taylor
tobel T h)dmauded.e The Cn] cll":xrl‘dan exemp]'ar of'. - th.e Vlrt}xes ; only in her life with Mill, if at all, does she seem
where he or she is e:ﬁcid by ﬁl\n After Virtue is “a }Tlghly mte!]:gent seven-year old” who appears in an example

"We are fomided of 1 e p}l;omlse of.mndy into learning to play chess (p. 175)
courage. He pormms t(:h lshw en he discusses some of the Greek’s “goods of excellence,” especially
ves o stahe i?loits dc(;u G:I:de. gooc'i of the community required, from time to time, that some put their
D, 41). But he dos n:tm’ id‘;nfdomg so exhibit courage and gain prestige by doing so (Whose Justice?,
it i e o8 c:lns T for a moment that without women’s putting their lives at stake in giving
X munity would be no more able to sustain itself than if its men were unwilling to go to war.
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presented as a version of Aristotelianism that can be applied outside the con-
text of the Greek city-state.5 The works of Augustine and Aquinas have had
immense influence on the development of the Christian tradition, not least
on its attitudes toward women and their subordinate roles in church and soci-
ety. But throughout his discussions of Augustine and Aquinas, aided again by
his use of falsely gender-neutral language, Maclntyre ignores the problems
that are raised for a potential twentieth-century adherent to these traditions
by what they have to say about the nature of women and about just relations
between the sexes. In his praise for Aquinas’s capacity to synthesize
Aristotle’s philosophy with Christian theology, he ignores the fact that on
these issues, the synthesis compounds the sexism and the misogyny of both.

Theologians and political theorists have paid considerable attention to
Augustine’s and Aquinas’s dispositions of women in recent years, but
Maclntyre ignores their work.%? Augustine’s more complex and nuanced
conclusions about women’s place are well captured in Genevieve Lloyd’s
phrase “spiritual equality and natural subordination.”®! Perhaps in part be-
cause he regarded his mother as an ideal Christian, in part because of the in-
fluence of Plato, and in part because of his emphasis on the more egalitarian
version of the creation myth,” Augustine believed that men and women were
equal in soul and in their capacity to share in the divine life: “not only men
but also women might contemplate the eternal reasons of things.”®* However,
he also said that, viewed alone, in her quality as man’s “help-meet,” woman is
not, as man alone is, in the image of God; and he referred allegorically to man
as higher reason and to woman as lower reason or sensuality. Because of her
bodily difference from man and her association with carnality, passion, and
therefore sin, as symbolized by Eve’s role in the Fall, Augustine saw woman
as properly and naturally subordinated to man. In the City of God, woman
and man are equal, but in the City of Man woman is man’s subject and prop-
erly restricted to the domestic sphere or, even better, to celibacy. That these
are not mere archaic myths that can safely be ignored was confirmed in 1988,
when Pope John Paul 11 reaffirmed these limitations on women, justifying
them, as did Augustine, by the sin of Eve.®*

In the works of Thomas Aquinas, in which Maclntyre sees the best ac-
count of justice and practical rationality to be found in any tradition, the
Chiristian association of women with sin is synthesized with Aristotle’s teleo-
logical biology. Aquinas places far more emphasis than Augustine on the City

"At Genesis 1:27, the Bible says: “And God created man in His own image, in the image of God He
created him; male and female created He them.”
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of Man—the world of politics and the family. Here his reliance on Aristotle is
clear, most centrally in his notions that a woman is “a misbegotten male,” in-
tended only for the work of reproduction, defective in her reason, and there-
fore “naturally subject to man, because in man the discretion of reason
predominates.”®* As Arlene Saxonhouse sums up his views:

In Thomas™ thought, the body and the soul are not separated, as they are in
Augustine’s. . . . Since the rational soul is proportionate to the body, the misbegot-
ten body of the female has a soul that is proportionate to it and, therefore, inferior.
Thomas concludes that she must be subordinate to the male for her own interest,
since, as Aristotle had taught, the inferior must accept the rule of the superior.
Like her children, woman benefits when she performs the role in marriage to
which her lower capacities are suited.®®

Apart from one brief mention of Aquinas’s assumption that households were
male-headed, MacIntyre simply ignores all this. He continually employs
gender-neutral language in his discussions of Augustine and Aquinas, just as
in those about Homer and Aristotle. Moreover, he contrasts the inclusiveness
of the thought of these Christian thinkers with the limitations and exclusions
imposed by his historical context on Aristotle’s conceptions of justice and
practical rationality.66

Itis by now obvious that many of “our” traditions, and certainly those eval-
uated most highly by Maclntyre, are so permeated by the patriarchal power
structure within which they evolved as to require nothing less than radical
and intensive challenge if they are to meet truly humanist conceptions of the
v‘irtues. When Maclntyre begins to try to evaluate the rationality of tradi-
tions, he says: “The test for truth in the present, therefore, is always to sum-
mon up as many questions and as many objections of the greatest strength
possible; what can be justifiably claimed as true is what has sufficiently with-
stood such dialectical questioning and framing of objections.”s” But he
refnches his own conclusions about the superiority of the Thomistic synthesis
without even subjecting it to what is one of the most crucial tests of it in his
time—the challenge of whether this tradition can include women as full
human beings.8

Maclntyre says that “the initial answer” to questions about practical ratio-
nality and justice (questions about “What ought I to do?”), in the light of the
claims of the various traditions, “will depend upon who you are and how you
understand yourself.” Let us, then, imagine a young woman in the United
States today taking up Maclntyre’s invitation. Let us see whether she will find
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among his preferred traditions one in which her life will become intelligible
and whether, by engaging in conversation with his traditions, she will be
helped to become aware of her “incoherence” and to provide an account of
it. Let us imagine, at first, that the woman is young, able-bodied, white,
heterosexual, married, and that the income of her household is average.
Raised in a fairly traditional family, she has nonetheless, like many of her
peers, come to have expectations of leading a life that involves both mother-
hood and wage work. She is contented with her family and other personal re-
lations, but frustrated by the boredom, dead-endedness, and low pay of her
wage work, which she stays with because its hours and demands are compati-
ble with the responsibilities she perceives are hers as a wife and mother. She
worries that taking up a more demanding though more interesting occupa-
tion might strain her marriage and shortchange her children. How will en-
gaging in conversation with the Aristotelian-Christian traditions that
Maclntyre prefers to liberalism help her?

To start with, these traditions have no comprehension of her need to be
both family member and wage worker. Engaging in conversation with
Aristotle will first tell her that her sex is “a deformity in nature,” which exists
only for the purpose of procreating the male sex, the original and true form of
the human being. Engaging in conversation with MacIntyre on Aristotle’s
exclusion of women from all but domestic life will raise the possibility of
Plato’s solution: abolish the family. But this woman loves and cherishes her
family life and does not relish the idea of living in communal barracks, mating
when and with whom she is told to, and not knowing who her children are.
And, even if she did, none of the other traditions that Maclntyre suggests she
engage in conversation with would tolerate such an idea for an instant. For
one thing, they regard sexual activity outside of lifelong marriage as a serious
sin. Turning to Augustine, she may be comforted by his conviction that she is
the spiritual equal to man, but his equally firm conviction that her physical
sexuality makes her necessarily man’s inferior is unlikely to help her provide
an account of her “incoherence.” It seems more likely to exacerbate it. Turn-
ing to Thomism—the tradition MacIntyre finds the best embodiment of ra-
tionality because of its ability to accommodate Augustinian insights with Ar-
istotelian theorizing—she will encounter the problems of Aristotle and.the
problems of Augustinian Christianity compounded. For Aquinas synthesizes
the Aristotelian view that women are a deformity in nature with the Christian
view that women’s sexuality is to blame for men’s sinful ust. In this tradition,
she will find serious consideration being given to questions such as whether
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women were included in the original Creation and whether, in order to be
resurrected, they must be reborn as men. Aquinas is hardly likely to provide
the calm coherence for this woman'’s life that MacIntyre finds in him. And
the woman [ have imagined presents the easiest female test of these tradi-
tions, being among the most advantaged of women. If she were poor, black,
lesbian, old, disabled, a single parent, or some combination of these, she
would surely be even less likely to find herself and her situation rendered
more coherent by turning to MacIntyre’s traditions.

Maclntyre says that traditions are also to be tested by whether they help
persons to answer the real, difficult moral questions they may have to face.
Our hypothetical woman’s questions may include whether to have an abor-
tion if she accidentally becomes pregnant just as she is completing many
years of dedicated and joyful primary parenting and wants to become in-
volved in a fulfilling job; whether to divorce her husband if he has an affair
and neglects his family, even though she knows that she and the children are
likely to be economically devastated as well as to be faced with the psycho-
logical and social stress of divorce; whether to run for office in order to con-
tribute to the solution of political problems about which she has strong con-
victions, though she knows her children will have less of her time and
attention than they are used to. How will Maclntyre’s preferred traditions
help her, given that with few exceptions the theories that constitute them
are unwilling even to grant her the status of full humanity? She is unlikely to
conclude from her attempt to engage in conversation with MaclIntyre’s tra-
ditions that she is incoherent, or to find her thinking about justice and prac-
tical rationality enhanced. She may indeed conclude, without looking
much further into them, that there is something fundamentally incoherent
about the traditions themselves and that she will have to look elsewhere for
answers to questions about justice and rationality.

FEMINISM AS A TRADITION

In spite of MacIntyre’s persistent use of gender-neutral language, it is clear
that most women, as well as men who have any kind of feminist conscious-
ness, will not find in any of his traditions a rational basis for moral and politi-
cal action. Where, then, do we stand? Are we outside all traditions and there-
foret in Maclntyre’s view at least, “in a state of moral and intellectual
destitution”? Can one be anything but an outsider to a tradition that excludes
one, and some of the things one values most, from what it regards as the best
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in human life? Can we find, in the history of feminist thought and action, an-
other tradition, that derives much from the liberal tradition MacIntyre dis-
torts and rejects, and that gives an account of rationality and justice superior
to that provided by any other? As we saw, he gives conflicting accounts of
what a tradition is. At times he describes it as a defining context, stressing the
authoritative nature of its “texts;” at times he talks of a tradition as “living,” as
a “not-yet-completed narrative,” as an argument about the goods that consti-
tute the tradition.®’

Feminism is clearly not a tradition in the former sense. Most feminists do
not have authoritative texts. We do not assume that we must refer back to any
particular canons, as medieval scholastics did when citing Aristotle. Feminist
theorists disagree with one another on many counts, arguing with both pre-
decessors and contemporaries on all but the most basic issue—our conviction
that women are human beings in no way inferior to men, who warrant equal
consideration with men in any political or moral theory.

Feminism is clearly a tradition, though, in the second sense, that of being a
living argument. From Astell, Wollstonecraft, and de Gouges to Thompson,
Mill, and Taylor, from Stanton and Anthony to Gilman and Shaw, from
Woolf and de Beauvoir to Firestone, Friedan, Oakley, Mitchell, Chodorow,
Pateman, and all the other great feminist thinkers of the last two decades,
there has been much disagreement about the causes and the nature of the op-
pression of women, and the solutions to it. But all have agreed that any tradi-
tion that does not address these questions, especially if it cannot address them
because its most fundamental assumptions about what is “the human good”
do not even enable these questions to become visible, can no longer be
regarded as just or rational.

Of the traditions MacIntyre discusses, only the liberalism he so decisively
rejects contains the possibility of encompassing the answers to feminist ques-
tions. This is not to say that, as it stands, the liberal tradition has been free of
neglect of and rationalizations for women’s oppression—far from it.”* But, as
many feminist theorists recognize, a number of the basic tenets of
liberalism—including the replacement of the belief in natural hierarchy by a
belief in the fundamental equality of human beings, and the placing of indi-
vidual freedoms before any unified construction of “the good”—have been
basic tenets in the development of feminism, too. Though by no means all
contemporary feminists are liberals, virtually all acknowledge the vast debts of
feminism to liberalism. They know that without the liberal tradition, femi-
nism would have had a much more difficult time emerging. In chapter 5, I
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shall discuss the arguments of the most influential contemporary liberal
theorist of justice, John Rawls, in terms of both their limitations from a
feminist point of view and their potential for feminist critique. But now, [turn
to Michael Walzer who, like Maclntyre, finds the path to justice in
interpretation.

Which Understandings?

In Walzer’s recent works, he has argued that principles of justice should be
based on the “shared understandings” of each culture.” He does not arrive at
reactionary conclusions, such as those implied by MacIntyre’s adherence to
traditions. This is because he both seeks the answers to contemporary ques-
tions about justice not in past traditions but in currently shared understand-
ings, and believes that the shared understandings of our culture are funda-
mentally egalitarian ones. This, however, should not blind us to the very real
similarities in their methods of thinking about justice. As I shall show in chap-
ter 6, Walzer’s other criterion for justice—the “separate spheres” criterion,
which requires that different social goods be distributed in different ways and
independently of each other—is opposed to pervasive inequality and domi-
nance. It has the potential to be a valuable tool for feminist criticism. As I shall
argue here, however, the radical potential of the theory is blunted by its
reliance on “shared understandings.”

Like Maclntyre, Walzer is critical of philosophers who “leave the city . . .
[to] fashion . . . an objective and universal standpoint.””? He too rejects ways
f)f thinking about justice that are not tied to a particular culture, that do not
issue from the shared understandings or agreements of actual historical
human beings with full knowledge of who they are and where they are situ-
ated in society. He argues, instead, for principles of justice in a way that is
“radi'cally particularist.””> Beyond basic rights to life and liberty, he argues,
men’s and women’s rights “do not follow from our common humanity; they
.fol]ow trom shared conceptions of social goods; they are local and particular
in character.” “Justice” he says, “is relative to social meanings. . . . A given so-
ciety is just if its substantive life is lived . . . in a way faithful to the shared un-
derstandings of the members.” And since “social meanings are historical in
character,” just and unjust distributions change over time.”* If conclusions
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about justice are to have “force,” Walzer claims, they must not be principles
chosen in some hypothetical situation, in which we are deprived of knowl-
edge of our individual characteristics and social situation. They must be ar-
rived at in answer to the question: “What would individuals like us choose,
who are situated as we are, who share a culture and are determined to go on
sharing it? And this is a question that is readily transformed into, What
choices have we already made in the course of our common life? What
understandings do we (really) share?””

The difficult issue is whether and how such a relativist criterion for the jus-
tice of social arrangements and distributions can have the critical potential
Walzer claims for it. Can it apply, except where the basic equality of human
beings is already assumed? At times, Walzer seems to doubt that it can. He
says that if “a just or an egalitarian society . . . isn’t already here—hidden, as it
were, in our concepts and categories—we will never know it concretely or re-
alize it in fact.” The problems of Walzer’s relativism are illuminated most
clearly by what he says about justice in fundamentally hierarchical systems,
such as feudal and caste societies. Such systems are, he says, “constituted by
an extraordinary integration of meanings. Prestige, wealth, knowledge, of-
fice, occupation, food, clothing, even the social good of conversation: all are
subject to the intellectual as well as to the physical discipline of hierarchy.”
The hierarchy in such systems is determined by a single value—in the case of
the caste system, ritual purity, itself dominated by birth and blood—which
dominates the distribution of all other social goods, so that “social meanings
overlap and cohere,” losing their autonomy. In such societies, Walzer ac-
knowledges, where social meanings are integrated and hierarchical, “justice
will come to the aid of inequality.” Nevertheless, as he must, in light of his
shared-understandings or social-meanings criterion for justice, he asserts u’n~
ambiguously that such societies can meet “(internal) standards of justice.”7®
By this criterion, indeed, there are no grounds for concluding that caste socie-
ties are any less just than societies that do not discriminate on the basis of
inborn status or characteristics. _

As Walzer acknowledges, he needs to defend his argument that moral Phl‘
losophy is best approached through the interpretation of shared meanings
against “the charge that it binds us irrevocably to the status quo—since we
can only interpret what already exists—and so undercuts the very possibility

of social criticism.” “Don’t the conditions of collective life,” he asks,

“« . . . .. . Y
—immediacy, closeness, emotional attachment, parochial vision—militate

R o . 3y g e . [
against a critical self-understanding?” Doesn't criticism require critical
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distance?”” In response, he relies on two connected counterarguments. First,
he thinks of ideologies, in general, as competing and pluralistic. Groups with
different ideologies will win out in turn: “There is no final victory, nor should
there be.” He adds: “Perhaps the ideology that justifies the seizure [of social
goods] is widely believed to be true. But resentment and resistance are (al-
most) as pervasive as belief. There are always some people, and after a time
there are a great many, who think the seizure is not justice but usurpation.””®
Thus the possibility of social change in general rests on the flourishing of dis-
sent. Walzer's second, related line of defense is that “every ruling class is
compelled to present itself as a universal class.” First comes the work of the
affirmers of the dominant culture: “priests and prophets; teachers and sages;
storytellers, poets, historians, and writers generally.””® But as soon as they do
their work, the possibility of criticism exists, since they must represent the in-
terests of the ruling group as the common interest of all. Thus their ideas
must be presented as universal in form. Since this will set up standards that
the rulers will not live up to, given their particular interests, the door is open
to social criticism. The best social criticism, Walzer argues, will emerge from
this built-in contradiction. It can be found, for example, in the writings and
activism of the Italian communist leader Ignazio Silone, who became a revo-
lutionary by “taking seriously the principles taught . . . by [his] own educators
and teachers” and using them as a standard to test society, revealing the radi-
cal contradiction between its principles and its social practices and
institutions,80

The weaknesses of both these lines of defense of a theory of justice built on
the interpretation of shared meanings are readily exposed when we raise the
issue of the justice or injustice of gender. The problem with the first
counterargument—the reliance on dissent—is that the closer a social system
is to a caste system, in which social meanings overlap, cohere, and are inte-
grated and hierarchical, the less likely it will be that dissenting ideas appear or
develop. The more thoroughgoing the dominance, and the more pervasive
its ideology across the various spheres, the less chance there is that the whole
prevailing system will be questioned or resisted. By arguing that such a system
meets “(internal) standards of justice” if it is really accepted by its members,
Wialzer admits the paradox that the more likely a system is to be able to en-
shrine the ideology of the ruling group and hence to meet his “shared under-
s?andings" criterion for justice, the more unjust it will be by his other crite-
rion, since dominance will be all-pervasive within it. The danger of his
conception of justice, similar in this respect to the traditionalist conception of
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Maclntyre, is that what is just depends heavily upon what people are per-
suaded of 8! It cannot cope with a situation of pervasive domination. Even if
the social meanings in a fundamentally hierarchical society were shared, we
should surely be wary of concluding, as Walzer clearly does, that the hierar-
chy is rendered just by that agreement or lack of dissent.*2

When Walzer writes of caste societies, with their undifferentiated social
meanings, he does so as if they were distant from anything that characterizes
our culture. It is only on this assumption that he is able to perceive his two cri-
teria for a just society as being not seriously in conflict in the contemporary
context. But when we read his description of caste society, in which an inborn
characteristic determines dominant or subordinate status in relation to social
goods over a whole range of spheres, we can see that it bears strong resem-
blances to the gender system that our society still perpetuates to a large extent
through the force of its economic and domestic structures and customs and
the ideology inherited from its highly patriarchal past. There seem, in fact, to
be only two significant differences between the hierarchies of caste and of
gender: one is that women have not, of course, been physically segregated
from men; the other is that whereas, according to Walzer, “political power
seems always to have escaped the laws of caste,”®* it has rarely escaped the
laws of gender.

Like the caste hierarchy, the gender hierarchy is determined by a single
value, with male sexuality taking the place of ritual purity. And, also like the
caste hierarchy, that of gender ascribes roles, responsibilities, rights, and other
social goods in accordance with an inborn characteristic that is imbued by so-
ciety with tremendous significance. All the social goods listed in Walzer’s de-
scription of a caste society have been, and many still are, differentially distrib-
uted between the sexes. In the cases of prestige, wealth, access to knowledge,
office, and occupation, the disparities are fairly obvious. Better and greater
amounts of food are often reserved for men in poorer classes and in some etb-
nic groups; women'’s clothing has been and still is designed either to constrain
their movements or to appeal to men rather than for their own comfort an.d
convenience; and women have been excluded from men’s conversation 1n
numerous social contexts, both formal and informal.** Although in some
cases the disparities between the sexes in terms of social goods have begun to
decline in recent years, in other important respects they have increased: In
chapter 7, we shall examine the extent to which they persist in the United
States today. _

As in caste societies, so too in patriarchy has ideology played a crucial part
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in perpetuating the legitimacy of hierarchy. Though Walzer says in the con-
text of discussing caste societies that “we should not assume that men and
women are ever entirely content with radical inequality,”®* ideology helps us
to comprehend the extent to which they often have been and are content. Itis
not difficult to see how this has operated in the case of gender. When the fam-
ily is founded in law and custom on allegedly natural male dominance and fe-
male dependence and subordination, when religions inculcate the same hier-
archy and enhance it with the mystical and sacred symbol of a male god, and
when the educational system both excludes women from its higher ranks and
establishes as truth and reason the same intellectual bulwarks of patriarchy,
the opportunity for competing visions of sexual difference or questioning of
gender is seriously limited. In fact, as feminist scholars have recently revealed,
the ideology that is embodied in “malestream thought” is undoubtedly one of
the most all-encompassing and pervasive ideologies in history.%6

By now it should be clear that Walzer’s second argument against those
who question the critical force of his theory is also unsatisfactory. The
affirmers of “our” culture, the priests and prophets, teachers and sages, and
so on, have been almost uniformly male, and the culture and values they have
affirmed have in a multitude of ways reflected the standpoint of men in
gendered society. Like MacIntyre and the bearers of his traditions, they have
defined a “human good” that not only excludes women but depends upon
this exclusion. Thus it is by no means always the case that the ruling ideas are
universal in form, so that, if taken literally, they have radical implications.
Certainly, most of them were never intended to apply to women, any more
than they were meant to apply to animals or plants. Man and mankind, those
ostensibly generic words, have turned out to be far from generic when it
comes to claiming rights and privileges.” Frequently, still, false gender neu-
trality serves the same purpose of disguising the exclusion of women, and
even radical social critics have usually failed to question the hierarchy of
gender.

Finally, social critics, to be effective, have to be articulate, and to be heard.
But those to whom caste, class, race, or gender structures deny education are

*One clear example of thi i i i i i iti
ol o s e e
e T e e ot
tion between those who assert that women, like men, have the right to wn?bl&timebﬁgg:z;?ﬁm

who assert that, from the moment of conception, fetuses, like human beings, have the right to life. We have

no currently “shared unde: ings” borti Mg g
universalized to & ﬂwmm::.‘ rtion, partly because both basic liberal rights cannot be
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far less likely to acquire the tools needed to express themselves in ways that
would be publicly recognized were they to interpret shared meanings literally
and turn them into social criticism.” Even those who have the tools are likely
to be made objects of derision when they make the case that those whom the
dominant culture relegates to an inferior role should be treated as equal. This
was certainly the case with most of those throughout history who dared sug-
gest that accepted principles about rights and equality be extended to women.
Abigail Adams, Mary Wollstonecraft, and John Stuart Mill, to name a few
examples, were all ridiculed for such suggestions.

Contrary to Walzer’s theory of shared understandings, in fact, oppressors
and oppressed—when the voice of the latter can be heard at all—often disa-
gree fundamentally. Oppressors often claim that they, aristocrats or Brahmins
or men, are fully human in ways that serfs or untouchables or women are not,
and that while the rulers institutionalize equal justice among themselves, it is
both just and in the common interest for them to require the other categories
of people to perform functions supportive of the fully human existence of
those capable of it. But what if the serfs or untouchables or women somehow
do become convinced (against all the odds) that they too are fully human and
that whatever principles of justice apply among their oppressors should right-
fully be applied to them too? With disagreements this basic, rather than a
meaningful debate being joined, there would seem to be two irreconcilable
accounts of what is just. There would be no shared meanings on the most
fundamental of questions.

Contemporary views about gender are a clear example of such disagree-
ment; it is clear that there are no shared understandings on this subject in our
society, even among women. The problem is rendered even more complex if
there are fundamental disagreements not only between the oppressors and
the oppressed but even within the ranks of the oppressed. As studies of femi-
nism and antifeminism have shown, women are deeply divided on the subject
of gender and sex roles, with antifeminist women not rejecting them as unjust
but rather regarding the continued economic dependence of women and the
dominance of the world outside the home by men as natural and inevitable,

It is worth noting that of the eleven social critics whom Walzer discusses in The Company of Critics, the
almost all were well educated, and ten

great majority were born in the middle to upper ranks of their societies,

were male. The only woman among them, Simone de Beauvoir, was, as Walzer points out, able to be an

lm1ghtfu] and effective critic of the situation of women partly because she herself to a large extent gv.m.ded it.
is same fact, however, niot only made her unable fo value women’s lives ot characteristics or to criticize the

world 9f men, but also rendered her ineffective in finding any solution to wormen’s oppression except for those

Who, like her, could “escape” into the world of men (The Company of Critics, chap. 9, esp. pp- 155, 158-62).

suggests no way for women in general to fulfill themselves in what she regards as truly human ways.
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given women’s special reproductive functions.” Feminists tend to attribute
such attitudes at least in part to the influence of patriarchal ideology; clearly,
religion is an important factor. Such an antifeminist posture becomes increas-
ingly difficult to maintain once feminist reforms are instituted. For then, fe-
male proponents of it are faced with the problem of how to reverse political
change while maintaining what they believe to be their proper, politically
pawerless role. Even among feminists, there has grown a rift between those
who see the gender system itself as the problem and look forward to an an-
drogynous society, and those who, celebrating women’s unique nature and
traditional roles, consider the problem to be not the existence of these roles
but the devaluation of women’s qualities and activities by a male-dominated
culture.® Gynocentric feminism faces a similar problem to that faced by
antifeminism: How can women’s work, concerns, and perspectives come to
be properly valued, unless women seek and attain power in the predominant,
male realm?

These opposite poles of opinion about the very nature of sexual difference
and its appropriate social repercussions seem to provide no shared intellectual
structure in which to debate questions of distributions—if such debate can
take place, as Walzer says it must, among “ordinary people, with a firm sense
of their own identity.” Divisions between conservative and radical stand-
points on such issues may be so deep that they provide little foundation from
which the different parties, situated as they actually are, can come to any con-
clusions about what is just. Walzer’s theory of justice provides no criterion for
adjudicating between such widely disparate viewpoints, aside from an im-
plausible appeal to some deeper, latent understandings that all supposedly
hold, beneath their disagreements.

Unlike Walzer’s shared meanings criterion, his “separate spheres” crite-
rion for justice can successfully oppose pervasive inequality and domination,
and has potential for feminist criticism. It leads Walzer to challenge, at least
l.’.)rieﬂy, the entire social system of gender. Thus the paradox of his theory of
justice is strikingly exemplified by the theory’s feminist implications. Insofar
as the reduction of male dominance requires a thoroughgoing feminism that
undermines the very roots of our gendered institutions, it is in considerable
fension with the relativist requirement that a just society be one that abides by
its shared understandings. And insofar as the latter criterion is applied, the
feminist implications of the theory lose their force, on account of deeply
rooted attitudes about sex difference that have been inherited from our past
and continue to pervade many aspects of our culture.
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Traditions, Shared Understandings, and the Problem
of Domination

We have seen that the traditions, like the “shared meanings” of communi-
ties and cultures, have been based far more on some points of view than on
others. The free, the educated, the wealthy, and men, as the preceding dis-
cussion makes clear, are much more likely to shape them than are the unfree,
the uneducated, the poor, and women. Contemporary theorists who appeal
to tradition are no different from their predecessors in their inability to deal
with this problem. But whereas those in the past, such as Edmund Burke, rev-
eled in the hierarchy and subordination of traditions, their contemporary
heirs tend to disguise it. Thus Edward Shils, for example, in summing up his
argument for “tradition as an intrinsic value,” says:

The fact that certain beliefs, institutions, and practices existed indicates that they
served those who lived in accordance with them. . . . They did not arrive arbitrarily
at their beliefs; the institutions in which they lived were not forced upon them from
the outside. These institutions had to make sense to them, if they took them sgri-
ously. These traditions were not so crippling that human beings could not live
under them. Nor did they prevent the human race from accomplishing great
things. Rather the opposite! . . . They should be dealt with more respectfully,

Perhaps even reverently [emphasis added].%

As we have seen, this view of traditions “serv(ing] those who lived in accor-
dance with them” pervades Maclntyre’s recent work. Only occasionally does
he confront the fact that it is a mythical view, and he never responds satisfac-
torily to it. Given the class and gender structure of the societies in which the
traditions he finds most rational and just developed, it would seem that we
have absolutely no way of knowing whether the values celebrated by their
Warrior or leisured male elites were shared by any of the underclasses whom
they successfully repressed. Even if the latter had any way of doing so, are
they likely to have dared voice any dissent from the precepts held by those on
Wwhom they depended for their livelihoods and sometimes their lives? Eveltl if
they had dared, how likely is it that they could have formulated alternative
Views in such monolithically hierarchical societies? .

Ina couple of passages in Whose Justice? Maclntyre’s blinders against t‘h'e
problem of domination seem to be lifted, but he fails to perceive the signifi-
cance of these passages for his entire argument about traditions. ?n the con-
text of discussing Aristotle’s exclusion of women from the good life, he sug-
gests that the “error” may have arisen from “a kind of fallacious reasoning
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typical of ideologies of irrational domination”—that of justifying unjustified
domination by appealing to characteristics in the dominated that are in fact
the result of their subordinate status.®! However, he does not take this point
sufficiently seriously to realize that it undermines a great deal of what is ar-
gued or assumed in the traditions he defends, all of which are, as he from time
to time admits, based on the notion of a hierarchical social order, usually
justified as “natural.”

In one other period, and with regard to another major issue, Maclntyre is
clearly able to see through the claims of theoretical standards that operated in
defense of the interests of a particular social group—the propertied classes of
eighteenth-century England.”2 He argues strongly, citing the work of histo-
rian Roy Porter, that lacking the means to rule over the propertyless by force,
they had to gain their consent by “bluster and swank. . . . The fraternizing
game, however nauseating, however phony, had to be played.”® Here,

Maclntyre has no trouble acknowledging that “the dominant standards” of
the social order were such that

some individuals will find themselves omitted from the reciprocity of benefit,
some who participate will be cheated, and the less power that individuals or groups
have to supply satisfaction or to inflict pain, the less the consideration which need
be given to pleasing them. Thus sanctions will be required to curb the rebellious

?md the deviant. And in eighteenth-century England the rules of justice provided
just such sanctions.?**

Any reciprocity is clearly illusory. All that counts is one’s ownership or
nonownership of property: “to be propertyless is to be eligible only to be a vic-
tim of the system, whether a victim of its oppression or of its charity.”% More-
over, he adds, there cannot be any appeal to a standard expressed in principles
whose truth would be independent of the attitudes and judgments of the par-
ficipants in the order. Such an appeal would be seen as intellectually confus-
ing, .and those who made it would be marked as “deviants, outsiders whose
motivations are not in harmony with and are at least potentially disruptive of
the established order of exchanges.”% What Maclntyre is not able or willing
to see, as he exposes this example of theory as ideology, is that the same prob-
lem applies to all the traditions on which he relies for “our” conceptions of

"Cf. Whose Justice?, p. 390, where Maclntyre accuses some sociologi

e ‘5 P 270, e sociologists of knowledge of the error of

ﬁ“ﬁh”mhcw"b of philosophical thought and enquiry which make these dependent upfn, or even noth-

S :lee e w‘:;by mtthe:tedir‘:lﬂy de}?nable social, p:}litical, or economic interests of particular groups.”
early believes philosophies sometimes do constitut h

they do and when they do not? Maclntyre bt : :m wi:rt‘zc masks, how are we to tell when
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justice and practical rationality, and that women, and other oppressed groups,
have been their victims.

Maclntyre is likewise unable or unwilling to see that the major theorists of
contemporary liberalism, for whom he has such disdain, have confronted, as
he has not, the problem of domination that resides in any tradition-based the-
ory of justice. He concludes that there is no “neutral conception of rational-
ity,” which those who disagree radically about justice will be able to use to de-
cide who s in the right. But contemporary liberal theories of justice have
come up with far better accounts of the reasoning that must underlie a theory
of justice than anything MacIntyre has presented us with. Though they pur-
sue different methods of argument they, unlike him, insist that principles of
justice must be acceptable to every member of the society to which they are to
apply. MacIntyre entirely distorts contemporary liberalism when he says:
“the preferences of some are accorded weight by others only insofar as the
satisfaction of those preferences will lead to the satisfaction of their own pref-
erences. Only those who have something to give get. The disadvantaged in a
liberal society are those without the means to bargain.” One is first struck, on
reading this, with the internal inconsistency of Maclntyre’s attack on modern
liberalism. For earlier in Whose Justice? he had attacked liberal theorists of
justice for insisting that we divest ourselves of our allegiances, our particulari-
ties of social relationships, our responsibilities, and our interests, in order to
evaluate rationally contending accounts of justice.”” As he seemed to realize
there, Rawls’s original position is designed just to avoid ceding bargaining
power to the advantaged, which MacIntyre later accuses liberal instituti9ns
and relationships of doing. The irony is that it is in such accounts of practlc.al
reason and justice as Aristotle’s and Aquinas’s that there is no attempt to avoid
the disempowerment of the oppressed, in spite of all their talk about “the
good life for a human being.” And that is why the traditions have been so eas-
ily able to justify the unjust treatment of such groups as slaves, the
propertyless, and women.

Near the end of After Virtue, MacIntyre states:

To ask “What is the good for me?” is to ask how best I might live out [the]”gmty fof
my life] and bring it to completion. To ask “What is the good for man?" is to ask
what all answers to the former question must have in common. . ... It is the sys-
tematic asking of these two questions and the attempt to answer t.hem in d(;:d as
well as in word which provide the moral life with its unity [emphasis added].

The problem with this account of his theory of the goodis that it fraudulently
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eradicates the problem of dominance that pervades his tradition-constituted
theory of justice. For certainly neither the Homeric nor the Aristotelian tradi-
tion, nor the other traditions he recounts in Whose Justice? were concerned
with all the answers to the question “What is the good for me?” In his
tradition-based theories, the disadvantaged are neither encouraged to ask the
question nor listened to if they answer it. The facile wording of the passage
just quoted obscures the important fact that “What is the good for me?” may
have a very different answer when it is considered alone than when it is con-
sidered along with everyone else’s answers to the same question.? As we have
seen, in Whose Justice? Maclntyre is more straightforward about the
subjectivist standpoint for his moral theorizing. It is “Who am I and how do I
understand myself?” that constitutes that standpoint for each of us. The
second question—What is the good for all?—seems to have fallen by the
wayside on the road to Thomism.

By contrast, as we shall see in chapter 5, the great brilliance of Rawls’s orig-
inal position as a stance from which basic principles of justice are to be deter-
mined is that it forces the moral subject into thinking, “What is the good for
each and every one of the human beings whose society will be governed by
these principles?” It shows us that not knowing whether one will be talented
or untalented, born into a loving family or abandoned at birth, black or white,
advantaged or disadvantaged, male or female, deeply religious or an atheist,
can hardly fail to make a difference to one’s thinking about how society is to
be justly and reasonably organized. Both MacIntyre and Walzer object that
Rawls’s theory lacks force because we are never in the original position. But
their alternative, contextually based theories, building on the prevailing ide-
ologies of male elites, lack moral force because their neglect of domination
leaves the rest of us deprived of a voice in the construction of morality.

The traditions of “our” patriarchal past have been of major significance in
the perpetuation of the gendered social structures and practices that have re-
sulted in continuing and serious injustices to women. Theories of justice that
depend on traditions or on shared meanings—even if their intent is to be
critical—cannot deal adequately with the problem of domination. The analy-
sis of Maclntyre’s turning for valid notions of justice and rationality to “our”
traditions, especially to some of the most misogynist and elitist among them,
indicates that reliance on traditions simply cannot be sustained in the face of
feminist challenges. Walzer's “shared meanings” method of social criticism,
too, has been shown to prejudice the conclusions toward maintaining the
power of those who historically have been dominant, and therefore to result
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in either incoherence or less than radical principles on subjects of central im-
portance such as gender. As I shall argue in chapter 6, Walzer’s other method
of thinking about justice is far more conducive to challenging the injustices of
gender. Meanwhile, in the next chapter, I turn from traditionalism to a con-
trasting strand in contemporary thought, though one that is equally opposed
to conventional liberalism—Ilaissez-faire individualism, or libertarianism—
and ask: Can it include women? And can it address gender?

73



Libertarianism:
Matriarchy, Slavery,
and Dystopia

Libertarianism takes to extremes some of the basic tenets of classic liberal the-
orists such as John Locke and Benjamin Constant. Libertarians claim that, in
the interests of individual liberty, the activities of government must be mini-
mized. (A few anarchist libertarians, indeed, consider that there is no justifi-
cation for any government at all.) The rights of the individual to conduct his
own life and to retain the fruits of his labor are sacrosanct. Government’s pur-
pose is merely to protect individuals from one another and against the inva-
sion of foreigners; it must not invade the assets, the homes, or the ways of life
of its citizens except insofar as is necessary for this purpose. Libertarians are
not conservatives, except in the fiscal sense. Since what they advocate as the
best political system—a minimal state—has never been put into effect, they
can hardly be understood to be arguing that it should be conserved. In recent
times, however, libertarians, sometimes to their chagrin, have found them-
selves identified with the conservative right, with whom they are at odds on at
least as many issues as they are in agreement. This inconsistent combination
of political beliefs—laissez-faire minimal statism and the conservatism of the
so-called Moral Majority that advocates government enforcement of
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morality—has of course enjoyed a considerable ascendancy during the
Reagan years.

I do not attempt to engage here in a thorough critique of libertarianism
from all points of view. Instead I ask, What becomes of libertarian arguments
when we apply them to all the adult members of society, women as well as
men? Focusing mainly on the work of the most influential of contemporary
academic libertarians, Robert Nozick, I conclude that his theory is reduced to
absurdity when women are taken into account. Instead of the minimal state
that he argues for in Anarchy, State and Utopia,' what results is a bizarre
combination of matriarchy and slavery that all would probably agree is better
described as dystopia. I then briefly examine the question of whether a liber-
tarianism less exclusively based on private property rights than Nozick’s
might include women, concluding that such a theory too is likely to run into
self-contradiction. As I shall show, libertarianism in any form tacitly assumes,
beyond the reach of its principles, a realm of private life in which the repro-
ductive and nurturant needs of human beings are taken care of. It also as-
sumes that work performed in this realm is not work in the same sense, or de-
serving of the same rewards, as that done outside this sphere. Behind the
individualist facade of libertarianism, the family is assumed but ignored.

The rebirth of feminism has raised fundamental and sometimes difficult is-
sues concerning the basic rights of individuals. Arguments for women’s rights
to control their own bodies have raised the dilemma, previously obscured or
ignored by both liberal and libertarian theories of rights, that results from the
fact that the potential lives of some are radically dependent upon (because
contained within) the bodies of others.2 Abortion is not the only moral issue
raised by this fact. It is also relevant to the claim of paternity rights concerning
fetuses (including those of so-called surrogate mothers), the right of a preg-
nant woman to take drugs, and the issue of whether a dying woman who is
pregnant should be subjected to a Caesarean section against her will. All of
these and other related issues have reached the courts in recent years.’ In ad-
dition, reformers’ arguments about just allocations of property and income
after divorce have raised the fundamental question of what is and what is not
to be regarded as productive labor, deserving of monetary reward. And t}.1e
struggle over comparable worth has raised the added complexity of how dif-
ferent types of productivity, commonly divided along sex lines, within the
realm of wage work are to be measured against one another so that they can
be justly compensated. Libertarian theorists have not been accustomed to ?d-
dressing such questions. Like almost all political theorists, whether explicitly
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or implicitly, they have assumed as their subject matter the male heads of
families. But what happens when we question this assumption?

In his influential Anarchy, State and Utopia, Nozick argues that even the
least interventionist of modern states have far overreached their legitimate
powers. When we recognize the just entitlements of individuals, he claims,
we can legitimize only a minimal state, whose functions are narrowly con-
fined to the protection of persons and their property and the enforcement of
contracts. Redistributive states, and the theories that claim to justify their in-
terference in the lives of their citizens, are fundamentally misguided. They
ignore the fact that the things distributed are products of human labor, not
manna from heaven; and they do not recognize that individuals’ particular
talents and abilities are fundamental parts of themselves, the fruits of which
cannot be appropriated without violation of their essential rights.

Nozick writes, as is typical of most contemporary theorists of justice, with-
out regard to the fact that human beings are of two sexes. He moves back and
forth between the supposedly generic use of he and man to the use of gender-
neutral terms such as individuals and persons. As is often the case, this combi-
nation of usages seems harmless on the face of it, but is not. In fact, it obscures
the total neglect of women and their sex-specific productive capacities.” As 1
shall argue here, when one considers the fact that women, and only women,
have the natural capacity to produce people, it becomes apparent that
Nozick’s entitlement theory of justice—based as it is on the notion that one
owns what one produces—Ileads to absurd and inconsistent conclusions.'
Such conclusions can be avoided only by abandoning the most basic tenets of
Nozick’s libertarianism, that is, only by taking account of human needs and
other human qualities in addition to the capacity to produce. But to do this
would lead to a very different theory of rights, and to very different conclu-
sions about the legitimate state, than those Nozick arrives at.

*In discussing Nozick’s ideas in this cha ter, I will use hi -
mitt'ing 2 st of s gender waialin on;:n o his style of language. Not to do so would be com:
Th'e argument .that follows focuses on the drastic consequences for Nozick’s theory of justice of taking
women’s reproductive labor into account. By following this line of argument, I do not mean to discount in
::Zt way the many qther good feasons there are to reject Nozick's reasoning and conclusions. Some of the
b “‘;rz,\ze::k against his entitlement theory of justice are to be found in parts 3 and 4 of Jeffrey Paul, ed.,
Npadi do (Tot’ovn', NJ. Row:nan gnd Littlefield, 1981), esp. those by Samuel Scheffler, Thomas
agel, and Onora O'Neill. See also “Nozick’s Entitlement Theory of Justice,” in Social Choice and Jus-

g‘:;s“;l“)sl;)’f Collected Papers of Kenneth |. Arrow (Cambridge: Belknap Press of Harvard University
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The Entitlement Theory of Justice

As Nozick acknowledges, the validity of his entitlement theory of just hold-
ings is of critical importance to his argument that only a minimal state can be
legitimate. “If the set of holdings is properly generated,” he says, “there is no
argument for a more extensive state based upon distributive justice.” Nozick
claims that individuals’ entitlements to things they own take precedence over
any other rights, even the right to basic subsistence. He says, “At most, a right
to life would be a right to have or strive for whatever one needs to live, pro-
vided that having it does not violate anyone else’s {entitlement] rights. . ..
[Olne first needs a theory of property rights before one can apply any sup-
posed right to life.”> Thus the major conclusions of Anarchy, State and
Utopia—that only the minimal state is justified, that taxation of people’s
earnings is “on a par with forced labor, "¢ and that the welfare rights that many
liberals have argued for are completely baseless—are built on Nozick's theory
of just entitlements to property.

How, then, does one become entitled to anything? According to Nozick, a
distribution (or “holding,” as he prefers to call it) is properly generated if it is
the result of the legitimate transfer of legitimately acquired holdings. Since
things must be justly acquired before they can be justly transferred, at the
heart of the entitlement theory is the principle of acquisition, by which previ-
ously unowned things come to be held. Given the central place of this princi-
ple in his theory, it is surprising that, while citing its “complicated truth,”
Nozick declines either to formulate it cleatly or to argue for it.” Apart from
several bald staternents of the principle, all that he provides directly on the
subject of just acquisition is a few pages of exposition and questioning of
Locke’s arguments about it. Throughout the book, in fact, Nozick’s refer-
ences to Locke are reminiscent of the medieval scholastics’ references to
Aristotle: rather than serving as a useful starting point, Locke is presented as
the authority to whom we are expected to defer on the subject of property.
Apart from this, we are left to glean what we can about the principle of acqui-
sition from Nozick’s use of it in his attack on redistributive theories of justice,
such as those of John Rawls and Bernard Williams.®

Against such theories, Nozick contends that the justice of any distribution
must be historical. It is only the legitimacy of the process that counts, not the
resulting facts; it all “depends upon how the distribution came about.”® He
objects to “end-result” theories of justice in part because they ignore the fact
that the things whose distribution is at issue are not objects that come from
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nowhere, to be assigned by some central agency to individuals who come for-
ward to receive them. In his entitlement view, by contrast, production and
distribution are intrinsically connected. The crux of his principle of acquisi-
tion is as follows:

Whoever makes something, having bought or contracted for all other held re-
sources used in the process (transferring some of his holdings for these cooperat-
ing factors), is entitled to it. The situation is not one of something’s getting made,
and there being an open question of who is to get it. Things come into the world
already attached to people having entitlements over them.1?"

Nozick never directly provides arguments for this principle. Indeed, in dis-
cussing Locke’s very similar view, he raises, and by no means fully answers, a
number of problems that arise in relation to central aspects of it.!! Neverthe-
less, he vehemently defends the principle against what he refers to as “pat-
terned” theories of just holdings, which specify that “a distribution is to vary
along with some natural dimension . . . or dimensions,” such as moral merit
or usefulness to society.!2 He clearly rejects Rawls’s argument that, since per-
sonal advantages such as talents and abilities are “arbitrary from a moral point
of view,” the distribution that results from the free employment of such abili-
ties has no claim to be just. “Why shouldn’t holdings partially depend upon
natural endowments?” Nozick asks, and he proceeds to reject a number of ar-
guments for the position that differences arising from the exercise of such in-
dividual attributes should be minimized.!® He claims that to regard natural
talents as common or collective assets, as Rawls does, is to draw such a clear
distinction “between men and their talents, assets, abilities, and special traits”
that it is “an open question . . . [w]hether any coherent conception of a per-
son remains.”** To so collectivize personal assets, Nozick alleges, is to fail to
recognize the distinction among persons, in much the same way that Rawls
had himself found objectionable in utilitarianism. By contrast, Nozick re-
gards differences in abilities as justifying different entitlements to the result-
ing products. His position is well summarized in the following statement:

Itis not true . . . that a person earns Y . . . only if he’s earned (or otherwise de-
serves) whatever he used (including natural assets) in the process of earning Y.
Some of the things he uses he may just have, not illegitimately. It needn’t be that
the foundations underlying desert are themselves deserved, all the way down.

L] " .
The qualifier in parentheses turns out to be superfluous, since Nozick makes it clear elsewhere that

persons are as much entitled to things given to them by their ri i
ooty i et 16756 ‘%1 em by their rightful owners as to things they buy, barter, or
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On this basis he concludes that “whether or not people’s natural assets are ar-
bitrary from a moral point of view, they are entitled to them, and to what flows
from them.”!s

Based on these conclusions, Nozick condemns states that redistribute re-
sources through taxation, whether to ensure the basic welfare of those unable
to provide it for themselves or to promote equality of opportunity. Such states
violate their citizens’ just entitlements to their holdings. Goals such as ensur-
ing basic welfare or increasing equality of opportunity can be legitimately
pursued only by means of attempts to persuade the well-off to aid voluntarily
their less well endowed or less fortunate fellow citizens. But what if, within
such a system, restricted to voluntary exchange and charitable giving, some
persons are left operating under such constraints as to render their choices
nonvoluntary? He confronts this potential criticism by asserting: “A person’s
choice among differing degrees of unpalatable alternatives is not rendered
nonvoluntary by the fact that others voluntarily chose and acted within their
rights in a way that did not provide him with a more palatable alternative.”'¢
Such a person’s situation, according to Nozick, is unfortunate, but not unjust.

Reproduction and the Entitlement Theory

Nozick’s entitlement theory is clearly predicated on the belief, though he
never argues for it, that each person owns himself. Without this initial as-
sumption, his Lockean theory of acquisition would make no sense. He states
that people have the right to control their own bodies, and he cites as a para-
digm case of entitlement people’s rights to the parts of their own bodies.!”
Objecting to redistributive principles, which he regards as justifying forced
labor, he says that they “involve a shift from the classical liberals’ notion of
self-ownership to a notion of (partial) property rights in other people.”18

The assumption that each person owns himself, however, can work only so
long as one neglects two facts. First, persons are not only producers but also
the products of human labor and human capacities. Anyone who subscribes
to Nozick’s principle of acquisition must explain how and why it is that per-
sons come to own themselves, rather than being owned, as other things are,
by whoever made them. Second, the natural ability to produce people is ex-
tremely unequally distributed among human beings. Only women have the
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natural ability to make people, and all human beings are necessarily, at birth
(at least at the present stage of technological development), the products of
specifically female capacities and female labor.” When this one simple fact of
human life is taken seriously, I will argue, it renders Nozick’s entire theory
contradictory to the point of absurdity at its pivotal point—the principle of
just acquisition. Instead of a utopian minimal state, Nozick’s individuals are
left in a condition of matriarchy, slavery, and dystopia.

In a strange and highly inconclusive passage near the end of the book,
Nozick briefly addresses the fact that persons are products of human labor as
well as being producers. He asks whether a Lockean theory of acquisition im-
plies that “parents” own their children, since they make them.!? (This passage
is a prime example of what can be achieved by the practice, used by both
Locke and Nozick, of generally using the allegedly generic masculine form of
language but having the option of resorting to neutral terms for specific pur-
poses. Locke and Nozick conveniently depart from their more typical male
terminology in saying that “parents” make their children. If they said, more
consistently with their customary usage, that fathers make their children, the
falseness of the claim would be too obvious to be overlooked.) Nozick points
out that, although Locke’s labor theory of property ownership would seem to
entail parents’ owning their children, Locke had tried to evade this conclu-
sion. But Nozick, for good reasons, rejects the various ways that Locke tried
to deny that children are the property of their parents. It cannot be, as Locke
suggests, that a person must comprehend and have full control over the pro-
duction of a thing in order to become the owner of it, since this would pre-
clude ownership of innumerable other products—such as trees one has
planted and nurtured—that Locke would not want excluded from the cate-
gary of property. Equally unsuccessful, in Nozick’s view, is Locke’s sugges-
tion that, since God makes us all, parents cannot claim to be the real makers of
their children. For this too, as Nozick says, would apply to “many other things
that Locke thinks can be owned.. . . and perhaps.. . . to everything.”2° Nozick
also points out that Locke does not claim that something in the nature of per-
sons precludes their being owned; after all, he postulates that they are owned,
by God, and precisely because he made them.2!

W In the argument that follows, the only aspects of reproductive labor that | am concerned with are those
at occur‘dunng pregnancy and birth, resulting in a newborn infant, Obviously, this is but a small part of
reprodu_ctlve labor. As I make clear in other parts of this book,  believe that in a just society, the rest of re-
productive labor should be shared equally between the sexes. The fact that in contemporary society it is not

at all equally shared makes it impossible to sustai i ani ok’
2s Ishell argue briefly towurd thz.oesrsxd :f & issu:h al;t:?n less extreme forms of libertarianism than Nozick’s,
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As Ishall argue, Nozick is no more able than Locke to explain away the im-
plication of his principle of acquisition that people are owned at birth by those
who make them. However, he fails entirely to confront this rather significant
problem, inherent though it is in the most fundamental principle of his the-
ory. Instead, having presented the problem (though veiled somewhat by the
gender-neutral language he employs) and shown how Locke had failed to re-
solve it, he digresses into a short and seemingly irrelevant discussion of the re-
sponsibility of parents to care for their children—Why should ownership lead
to responsibility here, whereas it leads to entitlement to use or dispose of at
will in other cases?—and then abruptly changes the subject. In fact, Locke’s
problem is not as serious as Nozick’s. Though Locke does say that people are
owned by God, and although he justifies the enslavement of people in retalia-
tion for their aggression, he explicitly denies that people can ever sell them-
selves into slavery (Second Treatise, paragraph 23). Nozick, as [ shall indicate
shortly, explicitly allows that they can. He mentions, though he does not pur-
sue, two possible means of solution: to argue that indeed “something intrinsic
to persons bars those who make them from owning them,” and to claim that
there is something about the production theory of ownership that “excludes
the process whereby parents make their children as yielding ownership.”?
But Nozick cannot, consistently with the rest of his theory of rights, success-
fully pursue either of these claims to a satisfactory conclusion.

If persons can be owned by anyone other than themselves, it would seem
to follow from Nozick’s principle of just acquisition that they are owned
(originally, at least) by those who make them. Thus a major part of the ques-
tion is whether persons can be owned at all. About this, Nozick is unambig-
uous: he has no qualms about personal slavery. Raising the question of
“whether a free system will allow [an individual] to sell himself into slavery,”
he responds “I believe that it would.”?* It might be objected, however, that
allowing persons to sell themselves into slavery does not imply that they can
already be the property of another at birth. After the statement about slav-
ery, Nozick adds, “some things individuals may choose for themselves, no
one may choose for another.”

We must look at what Nozick’s theory as a whole implies about this issue.
On the one hand, as I suggested, it would seem to be a central assumption of
his theory that persons, originally at least, own themselves. For if individuals
are born as the property of another, how can they have “rights . . . [s]o strong
and far-reaching . . . that they raise the question of what, if anything, the st.ate
and its officials may do.”2* And how can anyone acquire a just Nozickian title
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to property if he does not own his own labor or his own body? On the other
hand, persons do in fact start their lives as the product of a woman’s natural
capacities and labor. I will suggest two reasons why Nozick’s theory, in spite
of its apparent dedication to self-ownership, cannot avoid the conclusion that
women’s entitlement rights to those they produce must take priority over
persons’ rights to themselves at birth.

The first reason is Nozick’s consistent preference for legitimately acquired
property rights over all other claims, including basic need and the right tolife.
It is difficult to see how a theorist who claims that a starving person has no
right to food that is owned by another person, even if that other person has
food to throw away,?* could relax his stringent adherence to property rights in
order to give an infant, who is after all the product of someone else’s body and
labor, the right of self-ownership, in contravention of the principle of acquisi-
tion. As Nozick writes: “No one has a right to something whose realization
Tequires certain uses of things and activities that other people have rights and
entitlements over.”2 If I am (already) my mother’s property, I cannot claim a
conflicting right to own myself.

The second, closely related reason is that Nozick gives clear priority to
those who affect others over those they affect. He sums this up in the epi-
grammatic form: “From each as they choose, to each as they are chosen.”
Thus, for example, he argues that those who claim that the inequalities
caused by inheritance or gifts are unjust are ignoring the rights of the donors
to dispose of their resources as they wish. Such claims are wrongly focused on
“recipient justice.” In general, according to Nozick, “others have no righttoa
say in those decisions which importantly affect them that someone else . . -
has the right to make,”27 Employing this mode of reasoning, he would be
h.ard-pressed to label as unjust a situation in which one mother generously de-
cides to give her child the gift of self-ownership while another chooses to keep
hers as aslave for life. The rights of entitled donors must have priority over the
expectations of potential donees, such that—regardless of the inequality of
the re.:sults—the latter cannot claim that injustice has been done to them.

It is equally difficult to see how one might successfully employ Nozick's
second potential escape route from the dilemma that persons seem to be the
Property of those who produce them. Much more obviously (and literally)
than most other produced things, they “come into the world already attached
to Pef)ple'” If, as Nozick claims, it is such attachment that entails entitlement,
here is a clear case of it Indeed, there is nothing about a woman’s production

ofan infant that does not easily fulfill the conditions of the principle of acqui-
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sition as Nozick specifies them. “Whoever makes something,” he says, “hav-
ing bought or contracted for all other held resources used in the process . . . ,
is entitled to it.”28 Pregnancy and birth seem to constitute a paradigm of such
processes. Once she is freely given a sperm (as usually happens) or buys one
(as is becoming no longer very unusual)—in either case amounting to legiti-
macy in transfer—a fertile woman can make a baby with no other resources
than her own body and its nourishment. This is surely what normally hap-
pens; given human sexual impulses, one has to come up with farfetched sce-
narios to imagine a woman’s resorting to fraud or force to obtain the one re-
source her body cannot contribute to the process. (In a Nozickian world, she
would presumably be free to purchase any needed medical care that she
could afford, at market rates.)

This example of production, in fact, is unique in not involving the compli-
cations of most other cases. A human infant originates from a minute quan-
tity of abundantly available and otherwise useless resources. Thus, there can
be little dispute over how much of the product comes from the added value of
the labor and how much from the original resources. Reproduction pushes to
its limits the notion that “it is necessary truth that no object can be made from
nothing.”? Clearly (though the extent of modern medical intervention
sometimes obscures the fact), it is the complex capacities of the female repro-
ductive system and its labor that achieve the transformation of two cells into
an infant. Moreover, Nozick is in no position to object to women’s owning
the children they give birth to on the grounds that such production is in some
cases relatively effortless or unintentional. For he defends the property rights
of the naturally talented to the full fruits of their talent (see, for example, his
Wilt Chamberlain example), and of those who “stumble upon” something to
what they have found, however valuable.3® Since he so firmly upholds in all
other cases the principle that persons are fully entitled to whatever results
from their natural talents and capacities, he would seem to have no way of
avoiding the conclusion that only women own the children they produce.

Two other possible objections to this conclusion might be employed by an

“Cases of what is misleadingly called surrogate mothering are among the exceptions to the norm. In
such cases, the “use” by the biological mother of the biological father’s sperm is conditional upon the terms
of the contract entered into about the future custody of the child. (Whether such contracts should be le-
gally enforced is outside of the scope of this discussion; [ think not, but 1 can think of no reason why they
should be outlawed in a society based on Nozick’s theory.} Other cases of artificial insemmaﬁon are far sim-
pler; the mother buys or is given the sperm and, according to Nozick’s reasoning, the child who results
from the combination of it with her own resources belongs to her. Marriage, it might reasonably be afgued,
involves a prior commitment that children are to be regarded as equally the mother’s and the father’s. But
in a Nozickian world, what motivation would women have to marry, when by doing so they would be losing
their sole entitlement to any children they might bear?
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advocate of Nozick’s theory, though neither turns out to be convincing. The
first arises from the Lockean proviso that, in acquiring property, one must
leave “enough, and as good . . . in common for others.”?! If mothers own all
children at birth, doesn’t this monopoly violate the ownership rights of men
and infertile women, not to mention the rights of children to self-ownership?
Not according to Nozick’s interpretation of the proviso. For he argues that
the rights of the nonowners are violated only if they are left worse off than
they would be in a “baseline” situation in which the owners did not exist.3?
And this is clearly not so in the case of reproduction, for if there were no fer-
tile women there would be no children to be owned by anyone. In a
Nozickian world, where children, like any other product of human capacities
and labor, would be commodities, those unable to bear children would pre-
sumably be free to offer as high a price for them as the market demanded.
Similarly, all would be free to bargain with their mothers about the price of
self-ownership. Just as, according to Nozick, a medical researcher who dis-
covers a new cure may justly refuse to sell except on his own terms, childbear-
ing women, by refusing to share the ownership of children except on what-
ever terms they choose, are not depriving others of anything they could
acquire without the women’s special talents. To paraphrase what Nozick says
about the discoverer of the drug, these women do not “worsen the situation of
others; if [they] did not [produce children] no one else would have, and the
others would remain without [them].”?? Since the children themselves, of
course, would not exist in the baseline situation, they can make no claims.
Finally, Nozick cannot (consistently) appeal to the notion that reproduc-
‘tion is different from those other forms of production that lead to ownership,
in that it has a different kind of purpose or internal goal. For he argues explic-
itly, against Bernard Williams’s appeal to such a notion, that the producer
alone is entitled to determine the purpose of his activity.>* Thus he would ap-
pear to have no valid objection to a woman’s producing a child for whatever
purpose she chooses: to keep it in a cage to amuse her, perhaps, as some peo-
ple keep birds, or even to kil it and eat it, if she were so inclined. But isn’t this,
surely,.to carty the reductio ad absurdum of Nozick’s theory that I am en-
gaged in too far? Doesn't this farfetched, repulsive example involve gross vio-
1ah?n -of the moral side constraints that Nozick claims protect persons and
their liberties from the assaults of others?
str«l)\:\og’ fl:e:e;r:;n(]))tl“ F or Nozick, perhaps becausc; of his zeal to le'av'e t}?e
virtue of which Obligation to the vulnerable, specifies the characteristics in
persons are protected by moral side constraints in such a way
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as to leave infants, small children, and many of the developmentally disabled
completely unprotected by them. First, he presents a “traditional” list of char-
acteristics that he supposes, in some combination or other, constitute the rea-
sons for the moral side constraints on how persons may treat one another. But
almost none of them characterizes an infant. An infant is, of course, “sen-
tient,” but is decidedly not “self-conscious; rational (capable of using abstract
concepts, not tied to responses to immediate stimuli); possessing free will; . . .
a moral agent capable of governing its behavior by moral principles and capa-
ble of engaging in mutual limitation of conduct. . . .” Not satisfied with these
characteristics, whether taken separately or in combination, Nozick turns to
an even more demanding criterion: the ability of a being “to have or strive for
meaningful life,” “to regulate and guide its life in accordance with some over-
all conception it chooses to accept.”* Clearly, no infant, very small child, or
person with serious developmental disabilities has this capacity. Most infants
are capable, if given appropriate and adequate physical and psychological
nurturance, of developing such a capacity; but at the time of birth, it is uncer-
tain whether such nurturance will be forthcoming. Moreover, an infant in a
Nozickian society has no right to it, or even to a bare subsistenice. We must
presume that, like other persons misguided enough to claim such rights, “if
his goal requires the use of means which others have rights over, he must
enlist their voluntary cooperation. ... [H]e must put together, with the
co-operation of others, a feasible package.”6” An infant, being for a long time
necessarily dependent on the goodwill of others before attaining the cap-
acities that Nozick regards as the basis for a person’s having moral side
constraints to protect him from violation of his rights, cannot be regarded by
him as having any such inviolable rights. He has no grounds, therefore, for
arguing against a mother’s right to dispose of her infant as she chooses.

The Paradox of Nozick’s Entitlement Theory

There seems to be no doubt that, by all the canons of Nozick’s entitlement
theory of justice, children are the property of those who make them. What-

“The only political theorist wha explicitly applies something like this notion to the situation of i,nfancy
is Thomas Hobbes, who argues that infants must be understood to have consented to their parents’ sover-
eignty over them in exchange for being nurtured rather then abandoned at birth. (Hobbes, Leviathan,
chap. 20.)
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ever else persons may be, and long before they qualify for Nozickian side con-
straints, they are, according to his principles of just acquisition, first and fore-
most the property of their mothers. It is difficult even to imagine all the ab-
surdities of a society premised on such a principle—a society in which
persons, including mothers themselves, could not gain self-ownership unless
and until their own mothers either gave or sold them their freedom! Surely
this would be a “matriarchy” of a sort no more appealing to feminists than to
antifeminists. The immediate problem of this analysis for Nozick, however, is
that it leaves the core of his theory—the principle of acquisition—mired in
self-contradiction. If persons do not even “own” themselves, in the sense of
being entitled to their own persons, bodies, natural talents, abilities, and so
on, then there would appear to be no basis for anyone’s owning anything else.
Nozick’s theory of entitlement is clearly premised on the notion that each
person owns himself. But as I have shown, when we consider women’s repro-
ductive capacities and labor, the notion of self-ownership that is so central to
the principle of acquisition turns out to be completely undermined by that
very principle.

Nozick is clear about how broad he thinks the scope of a theory of justice
should be. He says, “surely a regular, ordinary, everyday part [of the social
structure], possessing no very unusual features, should turn out to be just
when it satisfies the fundamental principles of justice; otherwise, special ex-
planations must be offered.”” As I have shown, any special explanations that
might be offered to exempt reproduction from the implications of Nozick’s
entitlement theory of justice turn out to be inconsistent with his own princi-
ples. We have discovered an important and everyday example of an individu-
al’s producing something, using nothing but her own abilities and resources
legitimately transferred to her, in which it is clearly absurd to regard that prod-
uct as her property. As I have shown, Nozick can provide no reason that is
consistent with the rest of his theory for distinguishing women’s reproductive
abilities and labor from other kinds of abilities and labor; yet applying his prin-
ciple of acquisition to this case leads into a morass of incoherence and self-
contradiction. There would appear to be no alternative to rejecting the gen-
eral principle that persons are entitled to whatever they produce, regardless of
the needs of anybody else. Nozick has no recourse, then, other than to retreat
from his entire entitlement theory of rights and the minimal state he builds on
it, and to return to a more “patterned” derivation of justice that takes into
account needs, deserts, and other human capacities as well as productivity.

* * *
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Libertarianism

We have seen that Nozick’s version of libertarianism leads to self-
contradictory conclusions when women are included among its subjects.
Even if they did not contradict themselves, these conclusions would surely
not be accepted by anybody as the basis for any kind of society, let alone a just
one. Like a number of other contemporary theorists, Nozick is able to reach
the conclusions he does without confronting the absurdities we have exam-
ined only because of his neglect of women and his implicit assumption that
the gender-structured family exists—crucial to, but outside of, the scope of
his theory. His argument occasionally mentions wives (in order to illustrate
points having nothing in particular to do with women or wifehood) and chil-
dren. In his final discussion of the utopian framework of voluntaristic com-
munities that he endorses, he mentions family obligations as an obstacle to
the individual’s ability to shift from one community to another. He also ad-
mits that children “present yet more difficult problems. In some way it must
be ensured that they are informed of the range of alternatives in the world.”*®
But of course in any real world, children need a lot more than this if they are
to become those moral agents, capable of living meaningful lives, that Nozick
requires as subjects of his theory. They need years and years of attentive care,
at least some of which needs to be provided by persons who love them and
know them very well—in most cases, their parents. Nozick’s theory is able to
ignore this fact of life, and childhood in general, only by assuming that
women, in families, continue to do their work of nurturing and socializing the
young and of providing a sphere of intimate relations. As we are finding to be
so often the case, the family and a large part of the lives of most women, espe-
cially, are assuned by the theory but are not part of it in the important sense of
having its conclusions applied to them.

Nozick’s extreme property rights-based libertarianism fails to be able to
take women into account. When we apply the theory to women as well as
men, as we have seen, we are led into a self-contradictory, “matriarchal” mire.
Ayn Rand’s libertarianism, which has been so influential, directly and indi-
rectly, on recent politics in the United States, also seems susceptible to the
critique I have made here. Though less systematically presented than
Nozick’s, Rand’s theory is very similar in its emphasis on the inviolability of
property rights in what one produces.?® But what of versions of libertarianism
that are less exclusively based on the primacy of property rights? Such theo-
ries are founded in part on either an individualistic variant of Aristotelianism,
in which each person’s rational aim is to promote his own flourishing as a
human being, or on the greater efficiency of an unregulated private property
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economy over any alternative. Although, unlike Nozick, some such theorists
support some minimal governmental welfare system to keep indigent people
at subsistence level, some do not, and all are opposed to any further govern-
mental regulation or redistribution.*® Fundamentally, they believe that soci-
ety is best and most morally arranged when it leaves each to produce what he
can by the use of his own talents, and to enjoy the produce of such labor and
luck combined.

Many arguments have been made against such theories. But one basic
problem has received little emphasis, because both the libertarians and their
critics make the same unwarranted assumption that the family and its gender
structure, and sex roles in society at large, exist outside the scope of their ar-
guments. Libertarian theories are founded on the notion that persons are
fundamentally self-interested; some, such as Rand’s, are openly hostile to al-
truism. Yet, ironically, they take for granted that whole vast sphere of life in
which persons (mostly women) take care of others, often at considerable cost
to their own advancement as individuals. They are therefore able to ignore
the crucial fact that much of human labor, energy, and skill is not devoted to
the production of things that can then belong to their producers. It is devoted
to the reproduction of human beings themselves.

Some sixty years ago, George Bernard Shaw pointed out wittily, as a basic
flaw in any labor theory of property rights, that “the clearest case in the world
of a person producing something herself by her own painful, prolonged and
risky labor is that of a woman who produces a baby; but then she cannot live
on the baby: the baby lives greedily on her.”#! But Shaw’s voice has long been
drowned out by those who prefer to forget this very real problem with such
theories of property rights and with the minimal state that they argue follows
from them. As we shall see in chapter 7, it is the combination of this contin-
ued neglect and devaluation of human reproductive work with the persistent
division of labor between the sexes and the increasing instability of marriage

that is causing the growing poverty of women and children that is one of the
greatest crises faced by our society today.
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Justice as Fairness:
For Whom?

John Rawls’s A Theory of Justice has had the most powerful influence of any
work of contemporary moral and political theory.! The scope of Rawls’s in-
fluence is indicated by the fact that all the theorists I have discussed so far
make an issue of their respective disagreements with his method and, in most
cases, with his conclusions.? Now, I turn to Rawls’s theory of justice as fair-
ness, to examine not only what it explicitly says and does not say, but also what
it implies, on the subjects of gender, women, and the family.

There is strikingly little indication, throughout most of A Theory of Jus-
tice, that the modern liberal society to which the principles of justice are to be
applied is deeply and pervasively gender-structured. Thus an ambiguity runs
throughout the work, which is continually noticeable to anyone reading it
from a feminist perspective. On the one hand, as 1 shall argue, a consistent
and wholehearted application of Rawls’s liberal principles of justice can lead
us to challenge fundamentally the gender system of our society. On the other
hand, in his own account of his theory, this challenge is barely hinted at,
much less developed. After critiquing Rawls’s theory for its neglect of gender,
I shall ask two related questions: What effects does a feminist reading of
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Rawls have on some of his fundamental ideas (particularly those most at-
tacked by critics); and what undeveloped potential does the theory have for
feminist critique, and in particular for our attempts to answer the question,
Can justice co-exist with gender?

Central to Rawls’s theory of justice is a construct, or heuristic device, that
is both his most important single contribution to moral and political theory
and the focus of most of the controversy his theory still attracts, nearly twenty
years after its publication. Rawls argues that the principles of justice that
should regulate the basic institutions of society are those that would be arrived
at by persons reasoning in what is termed “the original position.” His specifi-
cations for the original position are that “the parties” who deliberate there are
rational and mutually disinterested, and that while no limits are placed on the
general information available to them, a “veil of ignorance” conceals from
them all knowledge of their individual characteristics and their social posi-
tion. Though the theory is presented as a contract theory, it is so only in an
odd and metaphoric sense, since “no one knows his situation in society nor
his natural assets, and therefore no one is in a position to tailor principles to
his advantage.” Thus they have “no basis for bargaining in the usual sense.”
This is how, Rawls explains, “the arbitrariness of the world . . . [is] corrected
for,” in order that the principles arrived at will be fair. Indeed, since no one
knows who he is, all think identically and the standpoint of any one party rep-
resents that of all. Thus the principles of justice are arrived at unanimously.?
Later in this chapter, I shall address some of the criticisms that have been
made of Rawls’s original position and of the nature of those who deliberate
there. I shall show that his theory can be read in a way that either obviates
these objections or answers them satisfactorily. But first, let us see how the
theory treats women, gender, and the family.

Justice for All?

Rawls, like almost all political theorists until very recently, employs in A
Theary of Justice supposedly generic male terms of reference.* Men, man-
kind, he, and his are interspersed with gender-neutral terms of reference such
as individual and moral person. Examples of intergenerational concern are
worded in terms of “fathers” and “sons,” and the difference principle is said to
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correspond to “the principle of fraternity.”® This linguistic usage would per-
haps be less significant if it were not for the fact that Rawls self-consciously
subscribes to a long tradition of moral and political philosophy that has used
in its arguments either such “generic” male terms or more inclusive terms of
reference (“human beings,” “persons,” “all rational beings as such”), only to
exclude women from the scope of its conclusions. Kant is a clear example.®
But when Rawls refers to the generality and universality of Kant’s ethics, and
when he compares the principles chosen in his own original position to those
regulative of Kant’s kingdom of ends, “acting from [which] expresses our na-
ture as free and equal rational persons,”” he does not mention the fact that
women were not included among those persons to whom Kant meant his
moral theory to apply. Again, in a brief discussion of F reud’s account of moral
development, Rawls presents Freud’s theory of the formation of the male
superego in largely gender-neutral terms, without mentioning the fact that
Freud considered women’s moral development to be sadly deficient, on ac-
count of their incomplete resolution of the Oedipus complex.® Thus there is
a blindness to the sexism of the tradition in which Rawls is a participant,
which tends to render his terms of reference more ambiguous than they
might otherwise be. A feminist reader finds it difficult not to keep asking,
Does this theory of justice apply to women?

This question is not answered in the important passages listing the charac-
teristics that persons in the original position are not to know about them-
selves, in order to formulate impartial principles of justice. In a subsequent ar-
ticle, Rawls has made it clear that sex is one of those morally irrelevant
contingencies that are hidden by the veil of ignorance.” But throughout A
Theory of Justice, while the list of things unknown by a person in the original
Position includes “his place in society, his class position or social status, . . . his
fortune in the distribution of natural assets and abilities, his intelligence and
strength, and the like, . . . his conception of the good, the particulars of his ra-
tional plan of life, even the special features of his psychology,”*? “his” sex is
not mentioned. Since the parties also “know the general facts about human
society,”! presumably including the fact that it is gender-structured both by
custom and still in some respects by law, one might think that whether or not
they knew their sex might matter enough to be mentioned. Perhaps Rawils
meant to cover it by his phrase “and the like,” but it is also possible that he did
not consider it significant.

The ambiguity is exacerbated by the statement th
moral persons in the original position who formulate t

at those free and equal
he principles of justice
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are to be thought of not as “single individuals” but as “heads of families” or
“representatives of families.”’2 Rawls says that it is not necessary to think of
the parties as heads of families, but that he will generally do so. The reason he
does this, he explains, is to ensure that each person in the original position
cares about the well-being of some persons in the next generation. These
“ties of sentiment” between generations, which Rawls regards as important
for the establishment of intergenerational justice—his just savings princi-
ple—, would otherwise constitute a problem because of the general assump-
tion that the parties in the original position are mutually disinterested. In spite
of the ties of sentiment within families, then, “as representatives of families
their interests are opposed as the circumstances of justice imply.”1

The head of a family need not necessarily, of course, be a man. Certainly in
the United States, at least, there has been a striking growth in the proportion
of female-headed households during the last several decades. But the very
fact that, in common usage, the term “female-headed household” is used
only in reference to households without resident adult males implies the as-
sumption that any present male takes precedence over a female as the house-
hold or family head. Rawls does nothing to contest this impression when he
says of those in the original position that “imagining themselves to be fathers,
say, they are to ascertain how much they should set aside for their sons by not-
ing what they would believe themselves entitled to claim of their fathers.”!
He makes the “heads of families” assumption only in order to address the
problem of justice between generations, and presumably does not intend it to
be a sexist assumption. Nevertheless, he is thereby effectively trapped into the
public/domestic dichotomy and, with it, the conventional mode of thinking
that life within the family and relations between the sexes are not properly
regarded as part of the subject matter of a theory of social justice.

Let me here point out that Rawls, for good reason, states at the outset of his
theory that the family is part of the subject matter of a theory of social justice.
“For us” he says, “the primary subject of justice is the basic structure of soci-
ety, or more exactly, the way in which the major social institutions distribute
fundamental rights and duties and determine the division of advantages from
social cooperation.” The political constitution and the principal economic
and social arrangements are basic because “taken together as one scheme,
[they] define men’s rights and duties and influence their life prospects, what
they can expect to be and how well they can hope to do. The basic structure is
the primary subject of justice because its effects are so profound and present
from the start” (emphasis added).!s Rawls specifies “the monogamous fam-
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ily” as an example of such major social institutions, together with the political
constitution, the legal protection of essential freedoms, competitive markets,
and private property.'s Although this initial inclusion of the family as a basic
social institution to which the principles of justice should apply is surprising
in the light of the history of liberal thought, with its dichotomy between do-
mestic and public spheres, it is necessary, given Rawls’s stated criteria for in-
clusion in the basic structure. It would scarcely be possible to deny that ditfer-
ent family structures, and different distributions of rights and duties within
families, affect men’s “life prospects, what they can expect to be and how well
they can hope to do,” and even more difficult to deny their effects on the life
prospects of women. There is no doubt, then, that in Rawls’s initial definition
of the sphere of social justice, the family is included and the public/domestic
dichotomy momentarily cast in doubt. However, the family istoa large extent
ignored, though assumed, in the rest of the theory.”

The Barely Visible Family

In part 1 of A Theory of Justice, Rawls derives and defends the two princi-
ples of justice—the principle of equal basic liberty, and the “difference prin-
ciple” combined with the requirement of fair equality of opportunity.
These principles are intended to apply to the basic structure of society.
They are “to govern the assignment of rights and duties and to regulate the
distribution of social and economic advantages.”'” Whenever the basic in-
stitutions have within them differences in authority, in responsibility, or in
the distribution of resources such as wealth or leisure, the second principle
requires that these differences must be to the greatest benefit of the least
advantaged and must be attached to positions accessible to all under
conditions of fair equality of opportunity.

In part 2, Rawls discusses at some length the application of his principles of
justice to almost all the institutions of the basic social structure that are set out
at the beginning of the book. The legal protection of liberty of thought and
conscience is defended, as are democratic constitutional institutions and pro-
cedures; competitive markets feature prominently in the discussion of the just

i “Itis noteworthy that in a subsequent paper on the subject of why the basic structure isthe prirgary :ub-
iect of justice, Rawls does not mention the family as part of the basic structure. See The Basic Structure
As Subject,” American Philosophical Quarterly 14, no. 2 (1977): 159.
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distribution of income; the issue of the private or public ownership of the
means of production is explicitly left open, since Rawls argues that his princi-
ples of justice might be compatible with certain versions of either.!® But
throughout all these discussions, the issue of whether the monogamous fam-
ily, in either its traditional or any other form, is a just social institution, is never
raised. When Rawls announces that “the sketch of the system of institutions
that satisfy the two principles of justice is now complete,”’® he has paid no at-
tention at all to the internal justice of the family. In fact, apart from passing
references, the family appears in A Theory of Justice in only three contexts: as
the link between generations necessary for the just savings principle; as an ob-
stacle to fair equality of opportunity (on account of the inequalities among
families); and as the first school of moral development. It is in the third of
these contexts that Rawls first specifically mentions the family as a just
institution—not, however, to consider whether the family “in some form” is a
just institution but to assume it.20

Clearly, however, by Rawls’s own reasoning about the social justice of
major social institutions, this assumption is unwarranted. The serious signifi-
cance of this for the theory as a whole will be addressed shortly. The central
tenet of the theory, after all, is that justice as fairness characterizes institutions
whose members could hypothetically have agreed to their structure and rules
from a position in which they did not know which place in the structure they
were to occupy. The argument of the book is designed to show that the two
principles of justice are those that individuals in such a hypothetical situation
would agree upon. But since those in the original position are the heads or
representatives of families, they are not in a position to determine questions
of justice within families. As Jane English has pointed out, “By making the
parties in the original position heads of families rather than individuals, Rawls
makes the family opaque to claims of justice.”?! As far as children are con-
cerned, Rawls makes an argument from paternalism for their temporary ine-
quality and restricted liberty.22 (This, while it may suffice in basically sound,
benevolent families, is of no use or comfort in abusive or neglectful situations,
where Rawls’s principles would seem to require that children be protected
through the intervention of outside authorities.) But wives (or whichever
adult member(s] of a family are not its “head”) go completely unrepresented
in the original position. If families are just, as Rawls later assumes, then they
must become just in some different way (unspecified by him) from other in-

stitutions, for it is impossible to see how the viewpoint of their less advantaged
members ever gets to be heard.
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There are two occasions when Rawls seems either to depart from his as-
sumption that those in the original position are “family heads” or to assume
that a “head of a family” is equally likely to be a woman as a man. In the as-
signment of the basic rights of citizenship, he argues, favoring men over
women is “justified by the difference principle . . . only if it is to the advantage
of women and acceptable from their standpoint.” Later he seems to imply
that the injustice and irrationality of racist doctrines are also characteristic of
sexist ones.?? But in spite of these passages, which appear to challenge formal
sex discrimination, the discussions of institutions in part 2 implicitly rely, in a
number of respects, on the assumption that the parties formulating just insti-
tutions are (male) heads of (fairly traditional) families, and are therefore not
concerned with issues of just distribution within the family or between the
sexes. Thus the “heads of families” assumption, far from being neutral or in-
nocent, has the effect of banishing a large sphere of human life—and a partic-
ularly large sphere of most women’s lives—from the scope of the theory.

During the discussion of the distribution of wealth, for example, it seems to
be assumed that all the parties in the original position expect, once the veil of
ignorance is removed, to be participants in the paid labor market. Distributive
shares are discussed in terms of household income, but reference to “individ-
uals” is interspersed into this discussion as if there were no difference be-
tween the advantage or welfare of a household and that of an individual .2*
This confusion obscures the fact that wages are paid to employed members of
the labor force, but that in societies characterized by gender (all current soci-
eties) a much larger proportion of women’s than men’s labor is unpaid and is
often not even acknowledged as labor. It also obscures the fact that the result-
ing disparities in the earnings of men and women, and the economic depend-
ence of women on men, are likely to affect power relations within the hous.e-
hold, as well as access to leisure, prestige, political power, and so on, among its
adult members. Any discussion of justice within the family would have to ad-
dress these issues. (In the last two chapters of this book, I shall examine cur-
rent gendered family structure and practices in the light of standards of jus-
tice, including Rawls’s, and, finding them wanting, suggest some ways 1t
which the family, and marriage in particular, might be reformed so as to
become more just.)

Later, in Rawls’s discussion of the obligations of citizens,
that justice is agreed on by heads of families in the original positi ‘
Prevent him from considering another issue of crucial importance: Women s
exemption from the draft. He concludes that military conscription is justifia-
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ble in the case of defense against an unjust attack on liberty, so long as institu-
tions “try to make sure that the risks of suffering from these imposed misfor-
tunes are more or less evenly shared by all members of society over the course
of their life, and that there is no avoidable class bias in selecting those who are
called for duty” (emphasis added).?> The complete exemption of women
from this major interference with the basic liberties of equal citizenship is not
even mentioned.

In spite of two explicit rejections of the justice of formal sex discrimination
in part 1, then, Rawls seems in part 2 to be heavily influenced by his “family
heads” assumption. He does not consider as part of the basic structure of soci-
ety the greater economic dependence of women and the sexual division of
labor within the typical family, or any of the broader social ramifications of
this basic gender structure. Moreover, in part 3, where he takes as a given the
justice of the family “in some form,” he does not discuss any alternative
forms. Rather, he sounds very much as though he is thinking in terms of tradi-
tional, gendered family structure and roles. The family, he says, is “a small as-
sociation, normally characterized by a definite hierarchy, in which each
member has certain rights and duties.” The family’s role as moral teacher is
achieved partly through parental expectations of the “virtues of a good son or
a good daughter.” In the family and in other associations such as schools,
neighborhoods, and peer groups, Rawls continues, one learns various moral
virtues and ideals, leading to those adopted in the various statuses, occupa-
tions, and family positions of later life. “The content of these ideals is given by
the various conceptions of a good wife and husband, a good friend and citi-
zen, and so on.”? Given these unusual departures from the supposedly ge-
neric male terms of reference used throughout the book, it seems likely that
Rawls means to imply that the goodness of daughters is distinct from the
goodness of sans, and that of wives from that of husbands. A fairly traditional
gender system seems to be assumed.

Rawls not only assumes that “the basic structure of a well-ordered society
includes the family in some form” (emphasis added); he adds that “in a
broader inquiry the institution of the family might be questioned, and other
arrangements might indeed prove to be preferable.”?” But why should it re-
quire a broader inquiry than the colossal task in which A Theory of Justice is
engaged, to raise questions about the institution and the form of the family?
Surely Rawls is right in initially naming it as one of those basic social institu-
tions that most affect the life chances of individuals and should therefore be
part of the primary subject of justice. The family is not a private association
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like a church or a university, which vary considerably in the type and degree
of commitment each expects from its members, and which one can join and
leave voluntarily. For although one has some choice (albeit a highly con-
strained one) about marrying into a gender-structured family, one has no
choice at all about being born into one. Rawls’s failure to subject the structure
of the family to his principles of justice is particularly serious in the light of his
belief that a theory of justice must take account of “how [individuals] get to be
what they are” and “cannot take their final aims and interests, their attitudes
to themselves and their life, as given.”?8 For the gendered family, and female
parenting in particular, are clearly critical determinants in the different ways
the two sexes are socialized—how men and women “get to be what they are.”

If Rawls were to assume throughout the construction of his theory that all
human adults are participants in what goes on behind the veil of ignorance,
he would have no option but to require that the family, as a major social in-
stitution affecting the life chances of individuals, be constructed in accor-
dance with the two principles of justice. I shall begin to develop this positive
potential of Rawls’s theory in the final section of this chapter, and shall take
it further in the concluding chapter of the book. But first I turn to a major
problem for the theory that results from its neglect of the issue of justice
within the family: its placing in jeopardy Rawls’s account of how one
develops a sense of justice.

Gender, the Family, and the Development of a Sense of Justice

Apart from being briefly mentioned as the link between generations neces-
sary for Rawls'’s just savings principle, and as an obstacle to fair equality of op-
portunity, the family appears in Rawls’s theory in only one context—albeit
one of considerable importance: as the earliest school of moral developme:nt.
Rawls argues, in a much-neglected section of part 3 of A Theory of Justice,
that a just, well-ordered society will be stable only if its members continue to
develop a sense of justice, “a strong and normally effective desire to act as .the
principles of justice require.”? He turns his attention specifically to child-
hood moral development, aiming to indicate the major steps by which a sense
of justice is acquired.

It is in this context that Rawls assumes that families are just. Moreover,
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these supposedly just families play a fundamental role in his account of moral
development. First, the love of parents for their children, which comes to be
reciprocated, is important in his account of the development of a sense of self-
worth, By loving the child and being “worthy objects of his admiration . . .
they arouse in him a sense of his own value and the desire to become the sort
of person that they are.” Rawls argues that healthy moral development in
early life depends upon love, trust, affection, example, and guidance.?®

At a later stage in moral development, which he calls “the morality of asso-
ciation,” Rawls perceives the family, though he describes it in gendered and
hierarchical terms, as the first of many associations in which, by moving
through a sequence of roles and positions, our moral understanding in-
creases. The crucial aspect of the sense of fairness that is learned during this
stage is the capacity—which, as [ shall argue, is essential for being able to
think as if in the original position—to take up the different points of view of
others and to learn “from their speech, conduct, and countenance” to see
things from their perspectives. We learn to perceive, from what they say and
do, what other people’s ends, plans, and motives are. Without this experi-
ence, Rawls says, “we cannot put ourselves into another’s place and find out
what we would do in his position,” which we need to be able to do in order “to
regulate our own conduct in the appropriate way by reference to it.” Building
on attachments formed in the family, participation in different roles in the
various associations of society leads to the development of a person’s “capac-
ity for fellow feeling” and to “ties of friendship and mutual trust.” Just as in
the first stage “certain natural attitudes develop toward the parents, so here
ties of friendship and confidence grow up among associates. In each case cer-
tain natural attitudes underlie the corresponding moral feelings: a lack of
these feelings would manifest the absence of these attitudes.”?!

. This whole account of moral development is strikingly unlike the arid, ra-
tionalist account given by Kant, whose ideas are so influential in many re-
spects on Rawls’s thinking about justice. For Kant, who claimed that justice
must be grounded in reason alone, any feelings that do not follow from inde-
Pendently established moral principles are morally suspect—“mere inclina-
tfons.”32 By contrast, Rawls clearly recognizes the importance of feelings,
flrst' nurtured within supposedly just families, in the development of the ca-
pacity for moral thinking. In accounting for his third and final stage of moral
development, where persons are supposed to become attached to the princi-
plfas of justice themselves, Rawls says that “the sense of justice is continuous
with the love of mankind.” At the same time, he acknowledges our particu-
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larly strong feelings about those to whom we are closely attached, and says
that this is rightly reflected in our moral judgments: even though “our moral
sentiments display an independence from the accidental circumstances of
our world, . . . our natural attachments to particular persons and groups still
have an appropriate place.” He indicates clearly that empathy, or imagining
oneself in the circumstances of others, plays a major role in moral develop-
ment. It is not surprising that he turns away from Kant, and toward moral phi-
losophers such as Adam Smith, Elizabeth Anscombe, Philippa Foot, and
Bernard Williams in developing his ideas about the moral emotions or
sentiments.33

Rawls’s summary of his three psychological laws of moral development
emphasizes the fundamental importance of loving parenting for the develop-
ment of a sense of justice. The three laws, Rawls says, are

not merely principles of association or of reinforcement. . . . [but] assert that the
active sentiments of love and friendship, and even the sense of justice, arise from
the manifest intention of other persons to act for our good. Because we recognize
that they wish us well, we care for their well-being in return.>*

Each of the laws of moral development, as set out by Rawls, depends upon
the one before it, and the first assumption of the first law is: “given that family
institutions are just, . . . .” Thus Rawls frankly and for good reason acknowl-
edges that the whole of moral development rests at base upon the loving min-
istrations of those who raise small children from the earliest stages, and on the
moral character—in particular, the justice—of the environment in which this
takes place. At the foundation of the development of the sense of justice,
then, are an activity and a sphere of life that, though by no means necessarily
s0, have throughout history been predominantly the activity and the sphere
of women.

Rawls does not explain the basis of his assumption that family institutions
are just. If gendered families are not just, but are, rather, a relic of caste or feu-
dal societies in which roles, responsibilities, and resources are distributed not
in accordance with the two principles of justice but in accordance with innate
differences that are imbued with enormous social significance, then Rawls’s
whole structure of moral development would seem to be built on shaky
ground. Unless the households in which children are first nurtured, and see
their first examples of human interaction, are based on equality and reciproc-
ity rather than on dependence and domination—and the latter is too often
the case—how can whatever love they receive from their parents make up for
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the injustice they see before them in the relationship between these same par-
ents? How, in hierarchical families in which sex roles are rigidly assigned, are
we to learn, as Rawls’s theory of moral development requires us, to “put our-
selves into another’s place and find out what we would do in his position”?
Unless they are parented equally by adults of both sexes, how will children of
both sexes come to develop a sufficiently similar and well-rounded moral psy-
chology to enable them to engage in the kind of deliberation about justice
that is exemplified in the original position? If both parents do not share in
nurturing activities, are they both likely to maintain in adult life the capacity
for empathy that underlies a sense of justice?® And finally, unless the house-
hold is connected by a continuum of just associations to the larger communi-
ties within which people are supposed to develop fellow feelings for each
other, how will they grow up with the capacity for enlarged sympathies such
as are clearly required for the practice of justice? Rawls’s neglect of justice
within the family is clearly in tension with the requirements of his own theory
of moral development. Family justice must be of central importance for social
justice.

I have begun to suggest a feminist reading of Rawls, drawing on his theory
of moral development and its emphasis on the moral feelings that originate in
the family. This reading can, I think, contribute to the strengthening of
Rawls’s theory against some of the criticisms that have been made of it.3¢ For,
in contrast with his account of moral development, much of his argument
about how persons in the original position arrive at the principles of justice is
expressed in terms of mutual disinterest and rationality—the language of ra-
tional choice. This, I contend, leaves what he says unnecessarily open to
three criticisms: it involves unacceptably egoistic and individualistic assump-
tions about human nature; taking an “outside” perspective, it is of little or no
relevance to actual people thinking about justice; and its aim to create
universalistic and impartial principles leads to the neglect of “otherness” or
difference.’” I think all three criticisms are mistaken, but they result at least in
part from Rawls’s tendency to use the language of rational choice.

In my view, the original position and what happens there are described far
!)etter in other terms. As Rawls himself says, the combination of conditions he
imposes on them “forces each person in the original position to take the good
of others into account.”?8 The parties can be presented as the “rational, mu-
tually disinterested” agents characteristic of rational choice theory only be-
cause they do not know which self they will turn out to be. The veil of igno-
rance is such a demanding stipulation that it converts what would, without it,
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be self-interest into equal concern for others, including others who are very
different from ourselves. Those in the original position cannot think from the
position of nobody, as is suggested by those critics who then conclude that
Rawls’s theory depends upon a “disembodied” concept of the self. They
must, rather, think from the perspective of everybody, in the sense of each in
turn. To do this requires, at the very least, both strong empathy and a pre-
paredness to listen carefully to the very different points of view of others. As [
have suggested, these capacities seem more likely to be widely distributed ina
society of just families, with no expectations about or reinforcements of
gender.

Rawls’s Theory of Justice as a Tool for Feminist Criticism

The significance of Rawls’s central, brilliant idea, the original position, is
that it forces one to question and consider traditions, customs, and institu-
tions from all points of view, and ensures that the principles of justice will be
acceptable to everyone, regardless of what position “he” ends up in. The criti-
cal force of the original position becomes evident when one considers that
some of the most creative critiques of Rawls’s theory have resulted from more
radical or broad interpretations of the original position than his own.*® The
theory, in principle, avoids both the problem of domination that is inherent in
theories of justice based on traditions or shared understandings and the par-
tiality of libertarian theory to those who are talented or fortunate. For femi-
nist readers, however, the problem of the theory as stated by Rawls himself is
encapsulated in that ambiguous “he.” As I have shown, while Rawls briefly
rules out formal, legal discrimination on the grounds of sex (as on other
grounds that he regards as “morally irrelevant”), he fails entirely to address
the justice of the gender system, which, with its roots in the sex roles of the
family and its branches extending into virtually every corner of our lives, is
one of the fundamental structures of our society. If, however, we read Rawls
in such a way as to take seriously both the notion that those behind the veil 'of
ignorance do not know what sex they are and the requirement that the farfuly
and the gender system, as basic social institutions, are to be subject to scrutiny,
constructive femninist criticism of these contemporary institutions follows. So,
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also, do hidden difficulties for the application of a Rawlsian theory of justice
in a gendered society.

I shall explain each of these points in turn. But first, both the critical per-
spective and the incipient problems of a feminist reading of Rawls can per-
haps be illuminated by a description of a cartoon I saw a few years ago.
Three elderly, robed male justices are depicted, looking down with aston-
ishment at their very pregnant bellies. One says to the others, without fur-
ther elaboration: “Perhaps we’d better reconsider that decision.” This illus-
tration graphically demonstrates the importance, in thinking about justice,
of a concept like Rawls’s original position, which makes us adopt the posi-
tions of others—especially positions that we ourselves could never be in. It
also suggests that those thinking in such a way might well conclude that
more than formal legal equality of the sexes is required if justice is to be
done. As we have seen in recent years, it is quite possible to enact and up-
hold “gender-neutral” laws concerning pregnancy, abortion, childbirth
leave, and so on, that in effect discriminate against women. The United
States Supreme Court decided in 1976, for example, that “an exclusion of
pregnancy from a disability-benefits plan providing general coverage is not
a gender-based discrimination at all.”* One of the virtues of the cartoon is
its suggestion that one’s thinking on such matters is likely to be affected by
the knowledge that one might become “a pregnant person.” The illustra-
tion also points out the limits of what is possible, in terms of thinking our-
selves into the original position, as long as we live in a gender-structured
society. While the elderly male justices can, in a sense, imagine themselves
as pregnant, what is a much more difficult question is whether, in order
to construct principles of justice, they can imagine themselves as women.
This raises the question of whether, in fact, sex is a morally irrelevant and
contingent characteristic in a society structured by gender.

Let us first assume that sex is contingent in this way, though 1 shall later
question this assumption. Let us suppose that it is possible, as Rawls clearly
considers it to be, to hypothesize the moral thinking of representative human
beings, as ignorant of their sex as of all the other things hidden by the veil of
ignorance. It seemns clear that, while Rawls does not do this, we must consis-
tently take the relevant positions of both sexes into account in formulating
and applying principles of justice. In particular, those in the original position
must take special account of the perspective of women, since their knowledge
of “the general facts about human society” must include the knowledge that
women have been and continue to be the less advantaged sex in a great num-
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ber of respects. In considering the basic institutions of society, they are more
likely to pay special attention to the family than virtually to ignore it. Not only
is it potentially the first school of social justice, but its customary unequal as-
signment of responsibilities and privileges to the two sexes and its socializa-
tion of children into sex roles make it, in its current form, an institution of
crucial importance for the perpetuation of sex inequality.

In innumerable ways, the principles of justice that Rawls arrives at are in-
consistent with a gender-structured society and with traditional family roles.
The critical impact of a feminist application of Rawls’s theory comes chiefly
from his second principle, which requires that inequalities be both “to the
greatest benefit of the least advantaged” and “attached to offices and posi-
tions open to all.”#! This means that if any roles or positions analogous to our
current sex roles—including those of husband and wife, mother and father—
were to survive the demands of the first requirement, the second requirement
would prohibit any linkage between these roles and sex. Gender, with its
ascriptive designation of positions and expectations of behavior in accordance
with the inborn characteristic of sex, could no longer form a legitimate part of
the social structure, whether inside or outside the family. Three illustrations
will help to link this conclusion with specific major requirements that Rawls
makes of a just or well-ordered society.

First, after the basic political liberties, one of the most essential liberties is
“the important liberty of free choice of occupation.” It is not difficult to see
that this liberty is compromised by the assumption and customary expecta-
tion, central to our gender system, that women take far greater responsibility
for housework and child care, whether or not they also work for wages outside
the home. In fact, both the assignment of these responsibilities to women—
resulting in their asymmetric economic dependence on men—and the re-
lated responsibility of husbands to support their wives compromise the liberty
of choice of occupation of both sexes. But the customary roles of the two
sexes inhibit women’s choices over the course of a lifetime far more severely
than those of men; it is far easier in practice to switch from being a wage
worker to occupying a domestic role than to do the reverse. While Rawls has
no objection to some aspects of the division of labor, he asserts that, in a well-
ordered socjety, “no one need be servilely dependent on others and made to
choose between monotonous and routine occupations which are deadening
to human thought and sensibility” and that work will be “meaningful for
all.™** These conditions are far more likely ta be met in a society that c.loes not
assign family responsibilities in a way that makes women into a marginal sec-
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tor of the paid work force and renders likely their economic dependence
upon men. Rawls’s principles of justice, then, would seem to require a radical
rethinking not only of the division of labor within families but also of all the
nonfamily institutions that assume it.

Second, the abolition of gender seems essential for the fulfillment of
Rawls’s criterion for political justice. For he argues that not only would
equal formal political liberties be espoused by those in the original position,
but that any inequalities in the worth of these liberties (for example, the ef-
fects on them of factors like poverty and ignorance) must be justified by the
difference principle. Indeed, “the constitutional process should preserve
the equal representation of the original position to the degree that this is
practicable.”** While Rawls discusses this requirement in the context of
class differences, stating that those who devote themselves to politics should
be “drawn more or less equally from all sectors of society,” it is just as
clearly and importantly applicable to sex differences. The equal political
representation of women and men, especially if they are parents, is clearly
inconsistent with our gender system. The paltry number of women in high
political office is an obvious indication of this. Since 1789, over 10,000
men have served in the United States House of Representatives, but only
107 women; some 1,140 men have been senators, compared with 15
women. Only one recent appointee, Sandra Day O’Connor, has ever
served on the Supreme Court. These levels of representation of any other
class constituting more than a majority of the population would surely be
perceived as a sign that something is grievously wrong with the political sys-
tem. But as British politician Shirley Williams recently said, until there is “a
revolution in shared responsibilities for the family, in child care and in child
rearing,” there will not be “more than a very small number of women . ..
opting for a job as demanding as politics.”46

Finally, Rawls argues that the rational moral persons in the original posi-
tion would place a great deal of emphasis on the securing of self-respect or
self-esteem. They “would wish to avoid at almost any cost the social condi-
tions that undermine self-respect,” which is “perhaps the most important” of
all the primary goods.*” In the interests of this primary value, if those in the
original position did not know whether they were to be men or women, they
would surely be concerned to establish a thoroughgoing social and economic
equality between the sexes that would protect either sex from the need to
pander to or servilely provide for the pleasures of the other. They would em-
phasize the importance of girls’ and boys’ growing up with an equal sense of

104



Justice as Fairness: For Whom?

respect for themselves and equal expectations of self-definition and develop-
ment. They would be highly motivated, too, to find a means of regulating
pornography that did not seriously compromise freedom of speech. In gen-
eral, they would be unlikely to tolerate basic social institutions that asymmet-
rically either forced or gave strong incentives to members of one sex to serve
as sex objects for the other.

There is, then, implicit in Rawls’s theory of justice a potential critique of
gender-structured social institutions, which can be developed by taking seri-
ously the fact that those formulating the principles of justice do not know
their sex. At the beginning of my brief account of this feminist critique,
however, I made an assumption that I said would later be questioned—that a
person’s sex is, as Rawls at times indicates, a contingent and morally irrele-
vant characteristic, such that human beings really can hypothesize igno-
rance of this fact about them. First, I shall explain why, unless this assump-
tion is a reasonable one, there are likely to be further feminist ramifications
for a Rawlsian theory of justice, in addition to those 1 have just sketched out.
I shall then argue that the assumption is very probably not plausible in any
society that is structured along the lines of gender. I reach the conclusions
not only that our current gender structure is incompatible with the attain-
ment of social justice, but also that the disappearance of gender is a prereg-
uisite for the complete development of a nonsexist, fully human theory of
justice.

Although Rawls is clearly aware of the effects on individuals of their differ-
ent places in the social system, he regards it as possible to hypothesize free
and rational moral persons in the original position who, temporarily freed
from the contingencies of actual characteristics and social circumstances, will
adopt the viewpoint of the “representative” human being. He is under no il-
lusions about the difficulty of this task: it requires a “great shift in perspective”
from the way we think about fairness in everyday life. But with the help of the
veil of ignorance, he believes that we can “take up a point of view that every-
one can adopt on an equal footing,” so that “we share a common standpoint
along with others and do not make our judgments from a personal slant.” The
result of this rational impartiality or objectivity, Rawls argues, is that, all being
convinced by the same arguments, agreement about the basic principles gf
justice will be unanimous. He does not mean that those in the original posi-
tion will agree about all moral or social issues—“ethical differences are
bound to remain”—but that complete agreement will be reached on a}ll basic
principles, or “essential understandings.” A critical assumption of this argu-
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ment for unanimity, however, is that all the parties have similar motivations
and psychologies (for example, he assumes mutually disinterested rationality
and an absence of envy) and have experienced similar patterns of moral de-
velopment, and are thus presumed capable of a sense of justice. Rawls regards
these assumptions as the kind of “weak stipulations” on which a general
theory can safely be founded.*8

The coherence of Rawls’s hypothetical original position, with its una-
nimity of representative human beings, however, is placed in doubt if the
kinds of human beings we actually become in society differ not only in re-
spect to interests, superficial opinions, prejudices, and points of view that
we can discard for the purpose of formulating principles of justice, but also
in their basic psychologies, conceptions of the self in relation to others, and
experiences of moral development. A number of feminist theorists have ar-
gued in recent years that, in a gender-structured society, the different life
experiences of females and males from the start in fact affect their respec-
tive psychologies, modes of thinking, and patterns of moral development in
significant ways.* Special attention has been paid to the effects on the psy-
chological and moral development of both sexes of the fact, fundamental to
our gendered society, that children of both sexes are reared primarily by
women. It has been argued that the experience of individuation—of sepa-
rating oneself from the nurturer with whom one is originally psychologi-
cally fused—is a very different experience for girls than for boys, leaving the
members of each sex with a different perception of themselves and of their
relations with others. (This thesis, developed by Nancy Chodorow on the
basis of psychoanalytic object-relations theory, will be explained in more de-
tail in chapter 6.) In addition, it has been argued that the experience of
being primary nurturers (and of growing up with this expectation) also af-
fects the psychological and moral perspective of women, as does the experi-
ence of growing up in a society in which members of one’s sex are in many
ways subordinate to the other sex. Feminist theorists have scrutinized and
analyzed the different experiences we encounter as we develop, from our
actual lived lives to our absorption of their ideological underpinnings, and
have filled out in valuable ways Simone de Beauvoir’s claim that “one is not
born, but rather becomes, a woman.”50

What seems already to be indicated by these studies, despite their incom-
pleteness so far, is that in ¢ gender-structured society there is such a thing as
the distinct standpoint of women, and that this standpoint cannot be ade-
quately taken into account by male philosophers doing the theoretical equiva-
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lent of the elderly male justices depicted in the cartoon. The formative influ-
ence of female parenting on small children, especially, seems to suggest that
sex difference is even more likely to affect one’s thinking about justice in a
gendered society than, for example, racial difference in a society in which
race has social significance, or class difference in a class society. The notion of
the standpoint of women, while not without its own problems, suggests that a
fully human moral or political theory can be developed only with the full par-
ticipation of both sexes. At the very least, this will require that women take
their place with men in the dialogue in approximately equal numbers and in
positions of comparable influence. In a society structured along the lines of
gender, this cannot happen.

In itself, moreover, it is insufficient for the development of a fully human
theory of justice. For if principles of justice are to be adopted unanimously
by representative human beings ignorant of their particular characteristics
and positions in society, they must be persons whose psychological and
moral development is in all essentials identical. This means that the social
factors influencing the differences presently found between the sexes—
from female parenting to all the manifestations of female subordination and
dependence—would have to be replaced by genderless institutions and cus-
toms. Only children who are equally mothered and fathered can develop
fully the psychological and moral capacities that currently seem to be un-
evenly distributed between the sexes. Only when men participate equally in
what have been principally women’s realms of meeting the daily material
and psychological needs of those close to them, and when women partici-
pate equally in what have been principally men’s realms of larger scale pro-
duction, government, and intellectual and artistic life, will members of both
sexes be able to develop a more complete human personality than has hith-
erto been possible. Whereas Rawls and most other philosophers have as-
sumed that human psychology, rationality, moral development, and other
capacities are completely represented by the males of the species, this
assumption itself has now been exposed as part of the male-dominated
ideology of our gendered society.

What effect might consideration of the standpoint of women in gendered
society have on Rawls’s theory of justice? It would place in doubt some as-
sumptions and conclusions, while reinforcing others. For example, the dis-
cussion of rational plans of life and primary goods might be focused more
on relationships and less exclusively on the complex activities that he values
most highly, if it were to take account of, rather than to take for granted, the
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traditionally more female contributions to human life.>! Rawls says that self-
respect or self-esteem is “perhaps the most important primary good,” and
that “the parties in the original position would wish to avoid at almost any
cost the social conditions that undermine [it].”52 Good early physical and
especially psychological nurturance in a favorable setting is essential for a
child to develop self-respect or self-esteem. Yet there is no discussion of this
in Rawls’s consideration of the primary goods. Since the basis of self-respect
is formed in very early childhood, just family structures and practices in
which it is fostered and in which parenting itself is esteemed, and high-
quality, subsidized child care facilities to supplement them, would surely be
fundamental requirements of a just society. On the other hand, as I indi-
cated earlier, those aspects of Rawls’s theory, such as the difference princi-
ple, that require a considerable capacity to identify with others, can be
strengthened by reference to conceptions of relations between self and
others that seem in gendered society to be more predominantly female,
but that would in a gender-free society be more or less evenly shared by
members of both sexes.

The arguments of this chapter have led to mixed conclusions about the po-
tential usefulness of Rawls’s theory of justice from a feminist viewpoint, and
about its adaptability to a genderless society. Rawls himself neglects gender
and, despite his initial statement about the place of the family in the basic
structure, does not consider whether or in what form the family is a just insti-
tution. It seems significant, too, that whereas at the beginning of A Theory of
Justice he explicitly distinguishes the institutions of the basic structure (in-
cluding the family) from other “private associations” and “various informal
conventions and customs of everyday life,” in his most recent work he dis-
tinctly reinforces the impression that the family belongs with those “private”
and therefore nonpolitical associations, for which he suggests the principles
of justice are less appropriate or relevant.53 He does this, moreover, despite
the fact that his own theory of moral development rests centrally on the early
experience of persons within a family environment that is both loving and
just. Thus the theory as it stands contains an internal paradox. Because of his
assumptions about gender, he has not applied the principles of justice to the
realm of human nurturance, a realm that is essential to the achievement and
the maintenance of justice.

On the other hand, I have argued that the feminist potential of Rawls’s
method of thinking and his conclusions is considerable. The original posi-
tion, with the veil of ignorance hiding from its participants their sex as well as
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their other particular characteristics, talents, circumstances, and aims, is a
powerful concept for challenging the gender structure. Once we dispense
with the traditional liberal assumptions about public versus domestic, political
versus nonpolitical spheres of life, we can use Rawls’s theory as a tool with
which to think about how to achieve justice between the sexes both within the
family and in society at large.

109



Justice from Sphere
to Sphere: Challenging

the Public/Domestic
Dichotomy

As we have learned in the last three chapters, major contemporary Anglo-
American theories of justice are to a great extent about men with wives at
home. This is less immediately obvious than with theorists in the past, espe-
cially in the case of those who use falsely gender-neutral language, but it be-
comes clear as soon as we try to extend their arguments to women. The basic
tenets of extreme libertarianism unravel into self-contradiction and absurdity.
Concepts of rationality, justice, and the human good that are supposedly
based on “our” traditions are exposed as male-centric. Theories that rely on
“shared understandings” also reveal their tendencies to reinforce patriarchy
by neglecting to examine the effects of past and present domination on these
understandings. When we have inserted reproductive capacities and work
into libertarian equations about ownership, when we have asked, Whose tra-
ditions? and Which shared understandings? we have found that these theories
depend upon sometimes well hidden and sometimes less well hidden patriar-
chal assumptions.

With the theory of justice as fairness we encountered a way of thinking
that, with the elimination of its “heads of families” premise, has real potential
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for challenging gender. But in order to take up this challenge, we must expose
and elucidate the problems of a dichotomy that has been accepted as funda-
mental to liberal thought so far: that between the “public” world of political
life and the marketplace and the “private” domestic world of family life and
personal relations. In this chapter, [ shall argue that a fully humanist theory of
justice cannot be achieved without thorough examination and critique of the
public/domestic dichotomy. The findings of the last two decades of feminist
scholarship in a number of disciplines prove invaluable to this undertaking.
As Carole Pateman has said, “the dichotomy between the public and the
private . . . is, ultimately, what the feminist movement is about.”!

Later in this chapter, I shall expose the weaknesses of this ideological divi-
sion. In four major respects, I shall argue, the personal is political, and the
public/domestic dichotomy is a misleading construct, which obscures the cy-
clical pattern of inequalities between men and women. First, power—which
has always been understood as paradigmatically political—is of central impor-
tance in family life. Second, the domestic sphere is itself created by political
decisions, and the very notion that the state can choose whether or not to in-
tervene in family life makes no sense. Third, the family is undeniably political
because it is the place where we become our gendered selves. And fourth, the
division of labor within the gender-structured family raises both practical and
psychological barriers against women in all the other spheres of life. Before
we get to these arguments, however, I shall first look at some ideas of two con-
temporary theorists—Michael Walzer and Roberto Unger—that contribute
to the critique. Neither draws out at all fully the feminist implications of his
arguments. But both, in what they say and in what they do not say, provide
helpful starting points from which to critique the public/domestic dichotomy
and the notion of the “nonpolitical” family.

Justice in Its Separate Spheres

Michael Walzer’s Spheres of Justice is unusual among mainstream con-
temporary theories of justice in that it pays any attention at all to women and
gender.? From its largely nonsexist language to its insistence that the family
 constitutes a significant “sphere of justice” and its specific references to
power imbalances between the sexes and discrimination, Walzer’s theory
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stands out in contrast to most moral and political philosophers’ continued in-
difference to feminist issues. Viewing the book through the prism of gender,
however, accentuates both its strengths and its weaknesses. 1 have already fo-
cused on its weaknesses, arguing against the reliance on “shared understand-
ings” as a criterion for justice (see chapter 3). Not only do we have no such
shared understandings about gender; when meanings appear to be shared,
they are often the outcome of the domination of some groups over others, the
latter being silenced or rendered “incoherent” by the more powerful. Now I
turn to the theory’s strengths. Walzer’s theoretical framework—separate
spheres having to allow for different inequalities to exist side by side only inso-
far as a situation that he calls “dominance” is not created—has considerable
force as a tool for social, and particularly for feminist, criticism.

Walzer argues that justice does not require the equal distribution of each
social good within its respective sphere. What is just within each sphere de-
pends on what that particular sphere is all about. In addition, the “complex
equality” that he advocates requires that these spheres of justice be kept au-
tonomous, in the sense that the inequality that exists within each must not be
allowed to translate itself into inequalities within the others, creating what he
calls “dominance.” The influence of money, for example, should be very
strictly limited in the sphere of electoral politics. His critique of dominance -
leads to the adoption of the principle that “no social good x should be distrib-
uted to men and women who possess some other good y merely because they
possess y and without regard to the meaning of x.” Social justice consists in
the distribution of “different goods to different companies of men and
women for different reasons and in accordance with different procedures.”

This conception of justice as depending on the autonomy of the various
spheres of distribution is presented by Walzer as “a critical principle—
indeed, . . . aradical principle.”> A number of his own specific applications of
the principle—notably, to the issue of worker ownership and control of all but
small-scale enterprises>—confirm this characterization. It is not surprising
that the implications of his principle are radical, for in actual societies, as
Walzer says, the standards for distribution that the criterion establishes

are often violated, the goods usurped, the spheres invaded, by powerful men
and women,

' In fact, the violations are systematic. . . . For all the complexity of their distribu-
tl.ve arrangements, most societies are organized on what we might think of as a so-
cial version of the gold standard: one good or one set of goods is dominant and de-
terminative of value in all the spheres of distribution. And that good or set of goods
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is commonly monopolized, its value upheld by the strength and cohesion of its
owners.’

Walzer himself briefly acknowledges that the gender structure violates
his requirements for a society that is just according to the standard of sepa-
rate spheres or complex equality. [ shall take up this issue, and take it further
than he does. Gender, I shall argue, is a prime and socially all-pervasive case
of dominance, and therefore a serious threat to complex equality. Given
that many people in our society think the gender structure is just and
appropriate—or do not even consider it alterable—the implications of
Wialzer’s comments on it undermine his “shared meanings” criterion for so-
cial justice. Although they do not seem to be widely shared beliefs in our so-
ciety, the feminist implications of the separate spheres criterion for justice
point decisively to the need for social change. They suggest what many
feminists have been arguing (which will also be confirmed by the data pre-
sented in chapter 7): the unequal distribution of rights, benefits, responsi-
bilities, and powers within the family is closely related to inequalities in the
many other spheres of social and political life. There is a cyclical process at
work, reinforcing the dominance of men over women, from home to work
to what is conventionally referred to as the “political” arena, and thence
back home again.

In his own working out and discussion of the application of his theory,
Walzer is some of the time clearly aware of the feminist implications of his
case for complex equality. At the beginning of his chapter on recognition, for
example, he states that the argument that is to follow applies only in part to
women. He points out that the extent to which women are still designated
and defined by their position within the family is symbolized by the contin-
ued use of the titles Miss and Mrs. “The absence of a universal title,” he says,
“suggests the continued exclusion of women, or of many women, from the
social universe, the sphere of recognition as it is currently constituted.”®
What is acknowledged here is the tip of an iceberg that is ignored in most of
the other chapters. For the exclusion, or the inclusion on very different
terms, of women is equally true of almost all of the other spheres of justice dis-
cussed in the book. Political power and office, hard work, money and com-
modities, security—Are any of these things evenly distributed between the
sexes? In each case, the assignment of women to the functional role of actual
or potential wife and mother and, as primary parent, to basic or at least peri-
odic dependence upon a man, has a great deal to do with the fact that women,
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in general, benefit less from the benefits and are burdened more by the bur-
dens in the distribution of most social goods than are men. While Walzer oc-
casionally extends the feminist perspective he displays in the argument about
recognition, and develops it briefly in a section entitled “The Woman
Question,” he frequently overlooks its implications.

Introducing his discussion of the oppression of women, Walzer asserts
that “the real domination of women has less to do with their familial place
than with their exclusion from all other places.” While the family disfavors
women by imposing sex roles upon many activities “to which sex is entirely
irrelevant,” he argues that liberation from this “political and economic mi-
sogyny” begins outside the family. Social goods must be distributed in ac-
cordance with their own relevant reasons, not determined by women’s fa-
milial roles. The market must set “no internal bar to the participation of
women.” However, as he seems to imply, the liberation from misogyny can-
not take place entirely outside the family: “The family itself must be re-
formed so that its power no longer reaches into the sphere of office” (or any
of the other spheres of distribution, we might add).® On a number of occa-
sions, Walzer criticizes the operation of the gender system outside the fam-
ily. But in spite of the fact that his separate spheres criterion would seem to
demand it, he pays almost no attention to the continued operation of the
gender structure within the family.

It would be wrong to attribute this to a belief that justice is not an appropri-
ate moral virtue within the family. For although Walzer perceives the family
as “asphere of special relationships,” he also asserts plainly that “the sphere of
personal relations, domestic life, reproduction, and child rearing remains . . .
the focus of enormously important distributions.”!? And where there are dis-
tributions, whether of responsibilities, rights, favors, goods, or power, there is
potential for justice and injustice. He does not, however, give this important
sphere of differential distribution the attention it warrants. In the chapter
called “Hard Work,” he discusses many kinds of (undesirable but necessary)
paid work at some length, but pays virtually no attention to all the unpaid
work, much of it “hard” by his definition, that is done for no pay by women at
home. He makes only brief reference to the immensely time-consuming ac-
tivity of child care, which is certainly necessary and, under some conditions,
can also be undesirable. If his general argument were not in so many respects
egalitarian, one might suppose that he accepted, as a less egalitarian thinker
might, paid domestic labor for those who could afford it as the solution for the
family responsibilities of wives and/or mothers who chose to work, to seek
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recognition, political power or office, and so on, in the outside world. But
this, besides being economically out of the question for many, would not be a
solution acceptable to Walzer, since he regards a family with live-in servants
as “inevitably . . . a little tyranny,” and considers domestic service of any sort
to be “degraded” work. In a just society, he considers that the market will raise
the wages of unskilled workers much closer to those of skilled ones than at
present, with the desirable result that workers will be much less likely to be
willing to take on such degraded work.!! For good reason, then, Walzer does
not accept the low-paid and low-status domestic labor of disadvantaged
women—in our society, almost always women of color, often in search of
legal immigrant status—as a solution to the problem of more advantaged
women. He would not echo the sentiments of an upper-middle-class Ameri-
can man who once asked me, What would suburban American women do
without Jamaica?

Besides wanting a society just enough to end paid domestic labor, Walzer
disapproves of day care. The communal care of young children, he says, is
. “likely to result in a great loss of love,” except in a small, close-knit society
such as the kibbutz. This opinion is echoed in a passage in which he talks of
children who are “abandoned to bureaucratic rearing.”'2 How, then, does he
propose that the work currently done almost entirely by women within the
household would be done in a society that regards the family, and relations
between the sexes in particular, as a sphere in which the standards of justice
should apply? Walzer’s answers to this question are important, of course, to
any feminist reader, and they are highly unusual for a mainstream theorist of
justice. But they are so rapidly whisked over, in a clause and a footnote, that
they are easily missed. The chapter on hard work is almost all about hard wage
work, which, as he points out, is done largely by women. But he does con-
clude there that the only answer to all hard work, and particularly to “dirty”
work, in a society of equals is that “at least in some partial and symbolic sense,
we will all have to do it.” Otherwise, those who do it will be degraded by it, be-
cause of the exemption of others, and will never be equal members of the po-
litical community. “What is required, then, is a kind of domestic corvee, not
only in households—though it is especially important there—but also in
communes, factories, offices, and schools”*? (emphasis added). Thus in a so-
ciety of equals, “at least in some partial and symbolic sense,” Walzer affirms
that housework will be shared, regardless of sex. And while child care is a dif-
ferent matter, since it does not meet his negative definition of hard work (at
least, for those whose circumstances are fortunate), Walzer suggests the same
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solution. Parenthetically, in a footnote, he asks “(why can’t the parents share
in social reproduction?).”*"

While I disagree strongly with Walzer’s dismissal of the value of day care,'
I agree that these solutions—if the sharing is real and complete rather than
“partial and symbolic”—represent one way in which the injustices inherent
in the traditional gender-structured family can be done away with. Unless and
until the unpaid and largely unrecognized work of the household is shared
equally by its adult members, women will not have equal opportunities with
men either within the family or in any of the other sphetes of distribution—
from politics to free time, from recognition to security to money. This sharing
is necessary if Walzer’s separate spheres criterion for justice is to be fully met:
if a society of equal men and women is to distribute its social goods in such a
way that what happens within the family is not to dominate over and invade
all the other spheres. The family can be perceived as a separate sphere only
insofar as equality between the sexes reigns within it. On the other hand, this
solution constitutes a radical break not only from prevailing patterns of be-
havior but also from widely, though not completely, shared understandings in
our society about the social meanings, institutions, and implications of sexual
difference. It is a feminist solution, constituting no less than the demolition of
gender in its most entrenched bastion, the family, with likely reverberations
throughout all social spheres. Walzer can claim that his briefly indicated
solution to sexual inequality is just by his shared meanings criterion only by
showing that deep or latent in our shared current understandings lies the
justification for the abolition of gender.

According to the separate spheres criterion, the family and personal life
can be regarded as just only if and insofar as it contains no inequalities, at
least among its adult members, that translate into inequalities in other
spheres. But to hold the family to this standard is clearly a challenge to the
public/domestic dichotomy, according to which marriage and the family are
supposedly self-regulating, beyond the range of state intervention. If privacy

“The importance of shared child rearing for justice between the sexes is not primarily due to its being
undesirable work, for in favorable circumstances it can be immensely pleasurable and challenging. '_T'WO
reasons why shared child rearing is a prerequisite for justice between the sexes are (1) it is immensely time-
consuming, and prevents those who do it single-handedly from the pursuit of many other social goods,
such as education, earnings, or political office, and (2) it is likely to reduce sex stereotyping in children, as I
shall argue further in chapter 8.

YEven 2 “mass society” does not have to provide “mass” day care. It can provide small-scale, loving day
care for all if it cares enough and is prepared to subsidize the full costs for parents unable to afford it. Good
day care, besides being a positive experience for the child, also helps to solve twa other problems. Without
it, the shared parenting solution is of no help to single parents; and good, subsidized day care can help toal-
leviate the obstacle that the inequality of family circumstances poses for equality of opportunity.
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itself is to carry the same value for all of us, women and men, then the families
in which we enjoy it must make us all feel secure and equal. But, given the
history of gender, we know that equality between the sexes, whether in the
family or anywhere else, is unlikely simply to happen. Only legal, political,
and social changes can bring it about.

Unveiling the Myth of the Benign Family

Another area of nonfeminist political theory where there is potential for
rethinking the dichotomy of public and domestic and for assessing family life
by standards of justice is within the critical legal studies movement.” There
has in recent years developed a powerful and growing body of feminist work
within or influenced by that movement, some of which I shall turn to later in
this chapter. But some of its other theorists, too, in their critiques of current
law, legal practice, and legal thought, make arguments that can contribute to
the rethinking and the restructuring that are needed if we are to have a society
that can overcome the injustices still suffered by women and children. This
feminist potential is in large part due to the fact that the critical legal studies
movement is—like its ancestor, legal realism-—concerned with the actual in-
equalities and power differentials that do so much to cancel out the formal
equalities of the law.

The fundamental aims of Roberto Unger’s political and legal theory are to
expose, and to work toward eradicating, the tension between the liberal dedi-
cation to formal equality of rights and the actual relations of dominance and
dependency that characterize modern liberal-capitalist societies. In Knowl-
edge and Politics, Unger theorizes from an explicitly communitarian point of
view.!S A radical, however, he differs from reactionary communitatians such
as MacIntyre in that he does not look to past traditions for the foundations of
his preferred community. Nor does he think, as Walzer does, that the basis of
the egalitarian community he hopes to build is already here, latent in our
shared meanings. He hopes that by developing from the human capacity for
love its political equivalent—sympathy—and by transforming workplaces
into the “communities of life” or “organic groups” in which such sympathy
can develop, we will be able to approach the elimination of the dualisms of
liberalism, especially that of individual and community. Uniquely self-critical

.'Critical legal studies is a movement of the left within the academic ]egal.c.ommunity that disputes the
claims to objectivity of legal practice and theory, stressing their inevitably political character.
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among communitarians, Unger, toward the end of his book, lays out the prob-
lems inherent in such a theory so frankly and convincingly that he seems to
undermine his own theory.!6’

Unger’s progress toward the conceptualization of a new vision of social
structures is impeded by his neglect of gender and its impact on liberal
thought and practices. Throughout his analysis of liberalism and his critique
of all its dualisms, he does not fully confront the central dualism between
public and domestic, or the gendered structure of society on which both this
and other dualisms heavily depend.!” Rather, he himself succumbs to dualis-
tic thinking; he puts forward the view that the realm in which human experi-
ence approaches the ideal that life has to offer—the private realm of art, reli-
gion, and personal love—is an “extraordinary” realm that is not part of
everyday life. He says these things “represent the good in a merely abstract
way, a way separated from everyday life and set up in opposition to it.”'®
Unger’s own separation of the “everyday” world of work and market from the
“extraordinary” realm of love rests to a great extent on the assumption that
the “selves” his theory addresses and is concerned with are male selves in a
gender-structured society.

Not only is this assumption totally unacceptable if Unger’s theory is to
apply to all of us, but it is dysfunctional in the context of his own theoretical
and practical political aims. He does not see that the kind of love and the kind
of work that are located within the family have great potential for his own radi-
cal politics. Most of the time he ignores the realm of family life. When he
briefly mentions it, it is “split,” on the one hand, into an idealized vision, dis-
tinguished from the self-interested realm of the “everyday” by being gov-
erned by love, and, on the other hand, into an illiberal regime of “substantive
justice” with no concern for fairness to its individual members.!? Two things
are noticeably absent. One is a critique of existing family structures and prac-
tices, which for a theorist so preoccupied with personal relations of domi-
nance and dependence is truly remarkable. When Unger says, discussing the
democratic groups he sees as the essential basis for political community, that
“men whose everyday experience is one of submission or of predominance
cannot be expected to think and to act as equals when they pass upon the af-
fairs of the group,”? his insight demands that the gender structure of family
life be transformed. The critique of the family that is missing here has since

The section entitled “The Dilemmas of Communitarian Politics” is the only place 1 know of in

communitarian thought where its problems, including the problem of domination, are at all fully
confronted.
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been provided by feminist legal theorists influenced by the critical legal
studies movement.

The second absence is an appreciation of the positive potential of a differ-
ent kind of family for developing the kind of equal, caring individuals that
Unger’s social ideal requires us to be. He quite neglects the moral possibilities
of a transformed family—a place where reason and emotion are equally
called for, where all people care for others on a day-to-day basis and, through
doing so, can learn to reconcile their own ambitions and desires with those of
others and to see things from the points of view of others who may differ from
themselves in important respects. The fact that the family “as it exists in the
modern state” does not hold out much promise for his communitarian ideals
should not deter a theorist as radical as Unger.2! For if one can transform the
workplace and the market in all the ways he suggests, decentralizing and de-
mocratizing them, why not pay similar attention to the ways in which the
family might be transformed? If life in such groups is to change the character
of social relations and individual experience, the gendered and inegalitarian
structure of the family cannot be ignored. If Unger paid more attention to the
experience of actual people of both sexes and all ages in their personal
relations, he might not need to be so pessimistic about what he sees as the
gap between the “extraordinary” and the “everyday.”*

Similarly, Unger’s radical rethinking of contract in his more recent work looks,
atbest, at only half of the picture that needs to be re-examined. In his 1983 article
“The Critical Legal Studies Movement,” he looks hard and critically at the ex-
tent to which the prevailing mode of contract thinking rationalizes dominance
and dependence in the world of paid work and commerce, but he pays very litdle
attention to the family.?? Only hinting at a critique of it, he fails to see that before
we have any chance of attaining the kind of “superliberal” community he now
looks toward—in which asymmetric personal dependency and domination will
be abolished—we must subject marriage to at least as thorough a questioning, in
the light of contract theory, as that to which he subjects extrafamilial property re-
lations and paid work. If the institution in which we are primarily socialized is
pervaded by domination, what hope is there for freeing from domination the
society into which we are being socialized?

In his recent, “superliberal” theory, Unger both critiques liberalism and ex-
pands on some of its implications. He confronts the vision of social relations
that, he says, is used to explain and to justify the current legal systems of the
tich liberal-capitalist North Atlantic societies. This vision consists of a trip-
tych, in which a democratic ideal for the state and citizenship is displayed side
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by side with a picture of the private communities of family and friendship,
and with a contrasting picture of contract and impersonal hierarchy in “the
everyday realm of work and exchange.”?* Drawing on The Merchant of
Venice to explain by analogy what he calls this “crude” view of social rela-
tions, he likens the second and third of these spheres, the family and the mar-
ket, to Belmont—where people are held together by mutual affection—and
Venice—where people are motivated by self-interest and regulated by con-
tracts. The charm of Belmont, where “citizens can flee occasionally,” Unger
adds, serves to make the calculating relations of Venice seem tolerable.? He
looks toward the elimination, so far as it is possible, of the rigid divisions of
social life that are justified by the Belmont/Venice mythology.

But even in this recent work, in which he expresses a somewhat critical view of
existing family structure and some concern about gender inequality, Unger still
makes mistakes similar to those he is criticizing. Although he regards the mythi-
cal contrast of the realm of contract with that of altruistic community as “danger-
ous” and recognizes that it idealizes the family, this recent theory suffers from the
same failure of vision that pervades his earlier work: it maintains the illusion that
the realm of personal relations, particularly the family, is not a part of everyday
life. This is clearly evident from his statement about the Belmont/Venice anal-
ogy that “the most remarkable feature of this vision is its exclusion of the more
morally ambitious models of human connection [democracy and the private
community of family and friendship] from the prosaic activities and institutions
that absorb most people most of the time.”6 Thus he draws the analogy in order
to critique and to work for transformation of the self-seeking Venice sphere.
However, presumably because his male-centric focus obscures from him the fact
that many people are absorbed much of the time in the activities of family life,
he is far less inclined to pursue the need for radical change of the supposedly
altruistically based family sphere represented by Belmont.

One of the major tools that Unger employs in his critique of current liberal
social and economic institutions is a transformed way of thinking about
contract.?” Contract, as Unger explains, consists of two principles and two
counterprinciples. The principles are: freedom to contract (whether and with
whom to contract), and freedom of contract (the choice of terms). The corre-
sponding counterprinciples are: that the freedom to choose the contract part-
ner “not be allowed to work in ways that subvert the communal aspects of so-
cial life,” and the nonenforcement of unfair contracts.28 Typically, within
liberal legal theory, the principles have been emphasized as the norms and the
counterprinciples have been downplayed or regarded as applicable only in
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somewhat exceptional cases. Unger argues, persuasively, that if one focuses
instead on the counterprinciples, one concludes that a far more egalitarian
and democratic ordering of social life is called for.

There is potential in this radical rethinking of contract doctrine for taking a
very critical look at current family law—especially its pivotal aspects, mar-
riage and divorce law. But while Unger hints at such a critical perspective, he
does not pursue it. What he does do, however, is to open up a critical perspec-
tive on the public/domestic dichotomy. He critiques the traditional liberal
mode of contrasting what he calls the “Venetian” world of contract with the
“Belmontine” world of private community. This myth holds that the private
world of marital relations is akin to the world of friendship, and that their “pe-
culiar communal quality” is in danger of being destroyed by the intrusion of
contract law.2? It views the application of contract law to relations within the
family as inappropriate, for two reasons. The first reason is that trust, not ne-
gotiation and agreement, is supposed to be the basis of family life, and “the
language of formal entitlement” would endanger its unity. The second rea-
son, which, as he says, is usually left implicit, is the inequality of power within
the family. The family “constitutes a certain structure of power . . . [which]
calls upon its members to accept the legitimacy of gross inequalities in the dis-
tribution of trust,” since the maintenance of the family is held to depend on
the authority of its head. As Unger points out, classical contract theory stands
opposed to “such a frankly personalistic and asymmetrical exercise of
power.”30 It preaches equality in distrust, not inequality in trust.

Unger presents this vision of the family—“a structure of power, ennobled
by sentiment”—as “the dominant conception.” But it is, though briefly pre-
sented, a far franker admission of inequality within families than is generally
acknowledged in discussions of family law by nonfeminist theorists. Unger
recognizes that the paradoxical effect of the idealization of the family in lib-
eral thought is to ignore the fact that “mutual responsibility may do better, le-
gally and factually, in the pitiless world of deals than in the supposedly com-
munal haven of family life.”?! Given his assertion at the outset of the essay
that the ultimate stakes in politics are direct relations between people, one
might expect him to pursue this promising line of thought. It points in.the di-
rection of a serious critique of marriage and the family, including a crithue of
some of the myths about why contractual thinking is inappropriate within the
family, Although Unger regards the mythical contrast of contract to commu-
nity as “dangerous,” however, his challenge of it is confined almost entirely to
its “contract” dimension, which he, along with the mythmakers, finds con-
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fined to the marketplace. The problem with the essay from a feminist point of
view is that, having pointed out the irony that “the communal ideal” is in fact
identified with the “personalistic authority and dependence that often
characterize family life,” Unger pays no further attention to it.>2

If the inequalities that he attributes to liberal capitalism need to be con-
fronted, then surely it is even more necessary that he challenge the division of
labor between the sexes, centered in family life, which is a peculiarly
preliberal anomaly in modern society. The gender structure, based as it is on
an accident of birth, is far closer to feudalism or to a caste system than to most
institutions fostered by or tolerated within liberal societies. While Unger fo-
cuses attention on the inequality of property ownership, which “threatens to
reduce some individuals to direct dependence upon others,”3? he fails to chal-
lenge the extent of direct personal economic dependence that results directly
from the division of labor within the average family. If, as he says, the aim of
the critical legal studies movement is to push liberal preconceptions to their
conclusions, then surely one of its initial tasks must be to confront the
preliberal relic that is gender.

If we wish to complete the unveiling of the mythology that separates life
into the two contrasting spheres of Belmont and Venice, and if we acknowl-
edge the crucial connections between personal relations in the macro- and
the micro-institutions of society, we must explicitly pursue the critique of the
family. It is first essential to take a frank look at the institution of marriage in
liberal society, and to destroy the mythical notion of it as a realm to which
contractual thinking is inappropriate. While the law has, indeed, been reluc-
tant to enforce contracts between married persons, marriage itself has long
been regarded as a contract, though it is a very peculiar one: it is a contract
that does not conform with the principles (let alone the counterprinciples) of
liberal contract doctrine.3* It is a preformed status contract, which restricts
the parties’ freedom to choose their partners (for example, there must be only
one partner, and of the opposite sex) and of which they are not free to choose
the terms.

The courts’ refusal to enforce explicit contracts between husband and wife
has been by no means completely attributable to reluctance to intrude into a
private community supposedly built upon trust.3* It has been due at least as
much to the fact that the courts have regarded the terms of marriage as al-
ready established. When, for example, they have refused to enforce
intramarital agreements in which wives have agreed to forgo support for other
consideration, and in which husbands have agreed to pay their wives for work
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done in a family business, they have done so on the grounds that the wife’s
right to support, in the former case, and her obligation to provide services for
her husband, in the latter, are fixed by the marriage contract itself. Likewise,
when courts have showed reluctance to enforce the terms of the preformed
contract itself—for example, refusing to establish a level of adequate support
that a wife must receive—it has been on the grounds that, so long as husband
and wife cohabit, it is up to him as the family head to determine such
matters.36 Another respect in which marriage is an anomalous contract is that
the parties to it are not required to be familiar with the terms of the relation-
ship into which they are entering—or of its dissolution. Thus it could hardly
be called a “fully articulated act of will,” such as contracts are usually required
to be 3

Such anomalies are revealing in terms of family law doctrine, and impor-
tant as reinforcements of the customs of patriarchal society. By now, how-
ever, at least as significant as the courts’ reinforcement of sex roles within
marriage are these long-standing customs themselves, reinforced by sociali-
zation patterns, and the greater actual power of husbands in the marital rela-
tionship. As I will explain at greater length in chapter 7, these factors create
a cycle in which the division of labor between the sexes (with wives per-
forming a far greater share of the unpaid labor of the family, and tending to
subordinate their outside work lives to the needs of their husbands and chil-
dren) reinforces and increases over time the asymmetric power relation be-
tween them. Gender-structured marriage is a clear case of socially created
and reinforced inequality. In order to think about how to transform personal
relations within marriage, it is essential to be fully aware of the present re-
percussions of the fact that for many centuries marriage has been the
paradigmatic contract between unequals, operating so as to accentuate and
deepen the initial inequality.

By not addressing the fact that marriage is a contract, Unger obscures the
fact that it violates the principles, let alone the counterprinciples, of contract
doctrine. And by not directly confronting the issue of sex roles within mar-
riage, he also fails to question the Belmont/Venice myth’s reliance on'the
family to make the market tolerable, “because its citizens can flee occasxo”n—
ally to Belmont and appeal from Venetian justice to Belmontine mercy- 3
This promise of solace is of small comfort to most women with families,
whose opportunities within the world of wage work or business ar¢ muc.h con-
strained by what is required of them at home, where they do not “occasionally
flee,” but spend a great deal of their time and energy. As in Knowledge and
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Politics, such lacunae seem explicable only in terms of a male-centeredness
that pervades Unger’s view of the world.

Unger also fails to point out the egalitarian transformation of family rela-
tions that might result from applying the counterprinciples—which he em-
phasizes in the case of commercial contracts—to marriage. To a feminist
reader, the potential applicability of much of this critique of contract to the
sphere of marriage and divorce is immediately apparent, but Unger barely
hints at it. Though he strongly challenges “the stark opposition of community
as selfless devotion and contract as unsentimental money-making,” he does
not pay attention to the need for family law to be transformed.3® But if, in a
better society, there is to be “a subtle and continuous shading of contract and
community” from the public (contract) side, is there not as great a need for
this subtle shading to proceed from the side of domestic community as well?
If unrestrained self-interest is not a satisfactory assumption on the one hand,
is “selfless devotion” any more satisfactory an assumption on the other? This
line of thought has been perceptively developed by some of the feminists in-
fluenced by the critical legal studies movement, especially Clare Dalton,
Martha Minow, and Frances Olsen.*® The re-examination of contract can
have implications for the institution of the family that are just as radical as
those Unger draws out of it for the institutional basis of economic life.

Both Walzer’s and Unger'’s theories begin to point toward a challenging of
both the public/domestic dichotomy and the gender structure, though nei-
ther takes the challenge very far. More important, both theorists’ egalitarian
visions for society require and can benefit from a radical questioning of and
proposal to restructure the current distributions of power and responsibilities,
rights and roles, between the sexes. Feminist theorists—political, legal,
sociopsychological, and historical—have developed this challenge.

The Personal as Political

“The personal is political” is the central message of feminist critiques of
the public/domestic dichotomy. It is the core idea of most contemporary fem-
inism. Though many of those who fought in the nineteenth and early twenti-
eth centuries for suffrage and for the abolition of the oppressive legal status of
wives were well aware of the connections between women’s political and per-
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sonal dominations by men, few pre-1960s feminists questioned women’s spe-
cial role in the family. While arguing for equal rights, such as the vote or ac-
cess to education, most accepted the prevailing assumption that women’s
close association with and responsibility for the care of the family was natural
and inevitable.

The earliest claims that the personal is political came from those radical
feminists of the 1960s and 1970s who argued that, since the family was at
the root of women’s oppression, it must be “smashed.”# The anti-family
nature of some early radical feminism has been exaggerated and exploited
both by antifeminists and by those who have been termed “conservative” or
“backlash” feminists. They have focused on it in order to attack all, or all bui
their own version, of feminism.** But most contemporary feminists, while
critiquing the gender-structured family, have not attacked all varieties of
family. Many advocate that “family” be defined so as to include any inti-
mately connected and committed group, specifically endorsing homosex-
ual marriage; most, certainly, refuse to accept that the choice must be be-
tween accepting women’s double burden and abolishing the family. We
refuse to give up on the institution of the family, and refuse to accept the di-
vision of labor between the sexes as natural and unchangeable. More and
more, as the extent to which gender is a social construction has become un-
derstood, feminists have come to recognize how variable are the potential
forms and practices of family groups. The family is in no way inevitably tied
to its gender structure, but until this notion is successfully challenged, and
nontraditional groupings and divisions of labor are not only recognized but
encouraged, there can be no hope of equality for women in either the
domestic or the public sphere.

Thus feminists have turned their attention to the politics of what had pre-
viously been regarded—and, as I have shown, still is seen by most political
theorists—as paradigmatically nonpolitical. That the personal sphere of sexu-
ality, of housework, of child care and family life is political became the under-
Pinning of most feminist thought. Feminists of different political leanings
and in a variety of academic disciplines have revealed and analyzed the multi-
ple interconnections between women’s domestic roles and their inequality
and segregation in the workplace, and between their socialization in
gendered families and the psychological aspects of their oppression. We have
strongly and persistently challenged the long-standing underlying assump-
tion of almost al] political theories: that the sphere of family and personal life
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is so separate and distinct from the rest of social life that such theories can
justifiably assume but ignore it.

As my argument so far has made clear, however, these feminist arguments
have not been acknowledged by most contemporary political theorists writing
about justice. In discussing some of the central feminist arguments about the
essentially political nature of personal life and of the family in particular, I
shall establish that domestic life needs to be just and to have its justice rein-
forced by the state and its legal system. In the circumstances of the division of
labor that is practiced within the vast majority of households in the United
States today, women are rendered vulnerable by marriage and especially by
motherhood, and there is great scope for unchecked injustice to flourish.

The interconnections between the domestic and the nondomestic aspects
of our lives are deep and pervasive. Given the power structures of both, wom-
en’s lives are far more detrimentally affected by these interconnections than
are men’s. Consider two recent front-page stories that appeared on subse-
quent days in the New York Times. The first was about a tiny elite among
women: those who work as lawyers for the country’s top law firms.* If these
women have children with whom they want to spend any time, they find
themselves off the partnership track and instead, with no prospects of ad-
vancement, on the “mommy track.” “Nine-to-five” is considered part-time
work in the ethos of such firms, and one mother reports that, in spite of her
twelve-hour workdays and frequent work on weekends, she has “no chance”
of making partner.* The article fails to mention that these women'’s children
have fathers, or that most of the men who work for the same prestigious law
firms also have children, except to report that male lawyers who take parental
leave are seen as “wimp-like.” The sexual division of labor in the family, even
in these cases where the women are extremely well qualified, successful, and
potentially influential, is simply assumed.+5*

The next day’s Times reported on a case of major significance for abor-
tion rights, decided by a Federal Appeals Court in Minnesota.*’ The all-

“Felice Schwartz, t0o, in a recent controversial article at first assumes the traditional division of parenting
labor between the sexes, even when both parents are high-powered professionals. She justifies this by saying
that “the one immutable, enduring difference between men and women is maternity,” in which she includes
cv?rything from the anticipation of motherhood through the psychological adjustment to having a child to
child rearing. But a few lines later, seemingly in total contradiction with this, she acknowledges that “today, in
the developed world, the only role still uniquely gender related is childbearing.” She adds that though “men
and women are still socialized to perform their traditional roles . . . certainly both men and women are capa-
ble .of the full range of behavior.” Thus what starts out as immutable becomes by the next paragraph almost
en}xrely alterable. The reasons that, as Schwartz reports, “some 90% of executive men but only 35% of exec-
utive women have children by the age of 40” and that her article focuses on executives who are mothers

mthe.r than all those who are parents, can be discerned only if one tries to understand the interrelation of the
public and the domestic spheres. 46
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male panel of judges ruled 7 to 3 that the state may require a woman under
cighteen years who wishes to obtain an abortion to notify both her
parents—even in cases of divorce, separation, or desertion—or to get spe-
cial approval from a state judge. The significance of this article is amplified
when it is juxtaposed with the previous one. For it shows us how it is that
those who rise to the top in the highly politically influential profession of
Jaw are among those who have had the least experience of all in raising chil-
dren. There is a high incidence of recruitment of judges from those who
have risen to partnership in the most prestigious law firms. Other judges are
often drawn from the equally highly competitive field of academic law,
which also places its greatest demands (those of the tenure hurdle) on law-
yers during the child-rearing years, and therefore discriminates against
those who participate in parenting. Those who are chosen, therefore, would
seem to be those least well informed to make decisions about abortion, espe-
cially in cases involving relations between teenage girls and their parents.
Here we find a systematically built-in absence of mothers (and presumably
of “wimp-like” participating fathers, too) from high-level political decisions
concerning some of the most vulnerable persons in society—women, dis-
proportionately poor and black, who become pregnant in their teens, and
their future children. It is not hard to see here the ties between the suppos-
edly distinct public and domestic spheres.

This is but one example of what feminists mean by saying that “the per-
sonal is political,” sometimes adding the corollary “the political is personal.”
Itis because of this claim, of course, that the family became and has remained
central to the politics of feminism and to ferninist theory. Contemporary fem-
inism poses a significant challenge to the long-standing and still-surviving as-
sumption of political theories that the sphere of family and personal life is
sharply distinct from the rest of social and political life, that the state can and
should restrain itself from intrusion into the domestic sphere, and that pol.iti—
cal theories can therefore legitimately ignore it. In contrast, both challenging
and aiming to restructure the public/domestic dichotomy are fundamental

to the feminist enterprise. iti

I must point out here what many feminists who challenge the tradl‘tlo’nal
dichotomy of public and domestic do ot claim, especially because 1t 1S 3
claim that some do make.*8 Challenging the dichotomy does not nec.essarl'l Y
mean denying the usefulness of a concept of privacy or the value of pivacy -
self in human life. Nor does it mean denying that there are any reasonable
distinctions to be made between the public and domestic spheres. It does not
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mean, to many feminists, including myself, a simple or a total identification
of the personal and the political. Carol Pateman, Linda Nicholson, and Mary
O’Brien, for example, all distance themselves from the literal interpretation
that some radical feminists give to “the personal is political,” and I agree with
them in not accepting a complete overlapping or identification of the two.
Anita Allen’s recent book, Uneasy Access, is a feminist argument based on
women’s often unfulfilled need for personal privacy.** Both the concept of
privacy and the existence of a personal sphere of life in which the state’s au-
thority is very limited are essential. However, such a sphere can be just and se-
cure only if its members are equals, and if those who must be temporarily re-
garded as unequal—children—are protected from abuse. “How political is
the personal?” and “In what ways is the personal political and is the political
personal?” are important questions within feminist argument.>® My discus-
sion in chapter 7 about the politics of marriage contributes to this argument.
Here, I shall lay out four major flaws in the dichotomy between “private” do-
mestic life and “public” life in the marketplace or politics, as it is currently
drawn or assumed in theories of justice. These constitute, in other words,
four respects in which the personal is political.

First, what happens in domestic and personal life is not immune from the
dynamic of power, which has typically been seen as the distinguishing feature
of the political. Power within the family, whether that of husband over wife or
of parent over child, has often not been recognized as such, either because it
has been regarded as natural or because it is assumed that, in the family, altru-
ism and the harmony of interests make power an insignificant factor. This
seems to be tacitly assumed by most contemporary theorists of justice, given
their neglect of intrafamilial relations. But the notion that power in its crassest
form, physical violence, is not a factor in family life is a myth that has been ex-
posed during the last century and increasingly exposed in the last two dec-
ades. As has now become well known, wife abuse, though still seriously
underreported, is not an uncommon phenomenon. According to a 1976 na-
tional survey, it is estimated that between 1.8 and 5.7 million women in the
United States are beaten each year in their homes. A recent government
study of marital violence in Kentucky found that 4 percent of women living
with a male partner had been kicked or bitten, struck with a fist or an object,
beaten up, or either threatened or attacked with a knife or gun during the pre-
vious year. Nine percent reported this degree of physical abuse at some time
in the past from the man they lived with, and some estimates of actual inci-
dence are far higher. Thirty percent of all female murder victims in 1986
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